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Examples of Legislative Rate-Making* 


By E, G. Puowman, Vice-President, Traffic, 
United States Steel Corporation of Delaware 


I have recently attempted to measure the effect of two of our 
historie examples of legislative rate-making, namely, the Hoch-Smith 
Resolution of January 30, 1925, and the several land grant laws and 
rulings. I have found this attempt at measurement instructive and 
worthwhile. 

There is no doubt in my mind that the Interstate Commerce Com- 
mission is the body best able to reflect upon and analyze the facts and 
to understand the economics involved in freight rate problems. This 
was the basic principle under which the Congress established the In- 
terstate Commerce Commission and delegated authority to it, to ex- 
amine the voluminous and complex facts necessary to a proper decision 
of a rate problem. The wisdom of the Congress in creating the Com- 
mission is best illustrated by its present day functions. It has a large 
number of examiners, well defined rules of practice and many hundreds 
of registered practitioners to develop all necessary facts to make a 
proper decision. 

We all know the story of land-grants. Railroad builders needed 
the incentive of land that they could sell to colonists—and needed also 
the protection of the United States Army. Hence it was natural for 
the railroads to solicit grants of land, usually in alternate sections, along 
their westward-reaching line of rails. It was equally natural for these 
railroads to accept provisions requiring them to transport persons and 
property for the government at reduced rates. The railroads, by ac- 
cepting such land grant provisions, were providing for the transportation 
of their frontier military police forces. If you or I had been in charge 
of a pioneer railroad, I imagine we would have written out free passes 
for our army personnel and military property, even if there had been 
no land grant. 

What an unexpected turn these legislative provisions for land grant 
rate deductions have taken. Frozen into law, these inflexible require- 
ments have been used to cut government freight costs, in recent years, 
for every purpose. Even Congress was astonished. A few years ago (on 
September 18, 1940) Congress limited land grant deductions to purely 
military traffic. 

After this drastic modification, one might expect the land-grant 
problem to have been solved. Not at all. It was still a legislated rate 
adjustment. In a few short months the inflexible words of the land 
grant law began to be interpreted—began to change meaning and intent. 
The capstone was placed on this new edifice of land grant deduction on 
government traffic when one federal agency, by simple resolution, de- 
clared that it had been entitled to such land-grant deductions for many 


* Address before meeting of Pittsburgh Chapter, March 20, 1944. 
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months, and that, retroactively as well as for the future, it would pay 
no higher charges. 

Of course, we all understand that many of the requests made for 
land grant deductions by government agencies are in controversy be. 
tween the railroads and the government. For this reason, I will not 
attempt to give more than a few general illustrations. I have been told 
that land grant deductions are being claimed on the movement of lun. 
ber and other construction materials to a government housing project 
simply because said project is located in a city containing a large num- § the gc 
ber of war industries. The newspapers and traffic publications have re. § gnetic 
cently carried notice of settlement of the controversy between the gov- 
ernment and the railroads with respect to the application of land grant § deduc 
deductions on export traffic, particularly through West Coast ports. ff tion, 
I do not have the details of this case before me, but I understand that grant 
the settlement involved Section 22 rates and resulted in substantially § land- 
lower charges on government export traffic, some of which undoubtedly pose, 
is of non-military nature, unless one stretches the meaning of the term porta 
‘‘military’’ to cover everything that happens during war time. read : 

The latest estimates of the effect of land grant deductions are as 
follows: Federal traffic in the fiscal year 1943-4 is expected to pay the 
vast freight bill of one billion five hundred million dollars, after taking 
advantage of about $200,000,000 of land grant deductions. 








‘ z 55). 

I have checked the approximate land grant deductions from the ~ 
present commercial rates, on iron and steel articles moving to the Pacific rates 
Coast destination of Tacoma, Washington, from ten eastern origins. tales 
From Claymont, Del., the commercial rate is $1.43 land-grant net charge $ 91 § to th 
From Coatesville, Pa., the commercial rate is 1.43 land-grant net charge : 
From Sparrows Point, Md., the commercial rate is 1.43 land-grant net charge %& § to m 
From Harrisburg, Pa. the commercial rate is 1.43 land-grant net charge & care 
From Johnstown, Pa., the commercial rate is 1.29% land-grant net charge 7 : 
From Youngstown, Ohio the commercial rate is 1.27 land-grant net charge 73 § Mine 
From Cleveland, Ohio, the commercial rate is 1.27 land-grant net charge 72 § may 
From Pittsburgh, Pa., the commercial rate is 1.27 land-grant net charge 72 & erent 
From Granite City, IIl., the commercial rate is 1.05 land-grant net charge 57 ws be 
From Chicago, III, the commercial rate is 1.10 land-grant net charge .5 


From these ten origins to Tacoma, Washington, the average con- 
mercial rate on iron and steel articles is $1.30. The average land grant 
deduction is 53 cents, making an average freight cost of 77 cents to the 
government. Each origin has a slightly different amount of deduction 
under the commercial rate. Similarly each destination has a different 
deduction. For example, from Pittsburgh there is a uniform commercial 
rate of $1.27 on iron and steel articles to all Pacific Coast destinations. 
Typical land grant charges are: to Seattle, 73 cents; to Tacoma, 72 cents; 
to Portland, 74 cents; to San Francisco, 76 cents; and to Los Angeles, 
77 cents. 

The deductions from commercial rates are not confined to railroads 
given the original land grant. Railroads not having land grants, to mett 
their competition have filed with the government an agreement to equal- 
ize any deduction that would apply over the competitive land grant 
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route. The Interstate Commerce law requires the publication and filing 
with the Commission of all rates the carriers will charge for the move- 
ment of a commodity. The seller of an article to the government has 
no way of determining his own or his competitors freight cost under 
the land grant plan. The Congress, recognizing that commercial trans- 
portation rates with land grant deductions might not fit the needs of 
government in all cases, has also provided that carriers could, under 
Section 22 of Interstate Commerce Act, make rates under agreement with 
the government satisfactory to both, and provided that land grant de- 
ductions from commercial rates would not apply to such rates. 

There is a definite and undesirable inter-relation between land-grant 
deductions and national rate trends caused by the Hoch-Smith resolu- 
tion. The Hoch-Smith resolution is more recent than the system of land- 
grant deductions, being not quite twenty years old. Like the system of 
land-grant deductions, it has undoubtedly long since outlived its pur- 
pose, yet it continues to have an influence upon rates. I think it im- 
portant for us to remember its full wording. It is short enough to 
read in a few moments. 


Hoch-Smith Resolution 


(Jot Resolution of January 30, 1925.) (U. 8. Code, title 49, sec. 
55). It is hereby declared to be the true policy in rate making to 
be pursued by the Interstate Commerce Commission in adjusting freight 
rates, that the conditions which at any given time prevail in our several 
industries should be considered insofar as it is legally possible to do so, 
to the end that commodities may freely move. 

The Interstate Commerce Commission is authorized and directed 
to make a thorough investigation of the rate structure of common 
carriers subject to the interstate commerce act, in order to deter- 
mine to what extent and in what manner existing rates and charges 
may be unjust, unreasonable, unjustly discriminatory, or unduly pref- 
erential, thereby imposing undue burdens, or giving undue advantage 
as between the various localities and parts of the country, the various 
classes of traffic, and the various classes and kinds of commodities, and 
to make, in accordance with law, such changes, adjustments, and re- 
distribution of rates and charges as may be found necessary to correct 
any defects so found to exist. In making any such change, adjustment, 
or redistribution the Commission shall give due regard, among other fac- 
tors, to the general and comparative levels in market value of the various 
classes and kinds of commodities as indicated over a reasonable period 
of years to a natural and proper development of the country as a whole, 
and to the maintenance of an adequate system of transportation. In 
the progress of such investigation the Commission shall, from time to 
time, and as expeditiously as possible, make such decisions and orders 
as it may find to be necessary or appropriate upon the record then 
made in order to place the rates upon designated classes of traffic upon 
a just and reasonable basis with relation to other rates. Such investi- 
gation shall be conducted with due regard to other investigations or pro- 
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ceedings affecting rate adjustments which may be pending before the 
Commission. 

In view of the existing depression in agriculture, the Commission js 
hereby directed to effect with the least practicable delay such lawful 
changes in the rate structure of the country as will promote the freedom 
of movement by common carriers of the products of agriculture affected 
by that depression, including livestock, at the lowest possible lawful 
rates compatible with the maintenance of adequate transportation ser. 
vice: Provided, That no investigation or proceeding resulting from 
the adoption of this resolution shall be permitted to delay the decision 
of cases now pending before the Commission involving rates on products 
of agriculture, and that such cases shall be decided in accordance with 
this resolution. 


—— 9 ———— 


In a suit brought by carriers to determine whether the resolution 
changes the substantive provisions of existing transportation law, and 
whether rates which would be lawful under those laws are made un- 
lawful by it, the Supreme Court said, in reversing the Commission's 
decision (132 ICC 582) : 


‘‘Our conclusion is that the order of the Commission was based 
upon an erroneous construction of the joint resolution, and there- 
fore should have been set aside by the court below.’’ 


Notwithstanding this decision of the Supreme Court, I do not need 
to go beyond the brief of the Western Carriers in the recent 28300 case 
to find a measure of the effect of the Hoch-Smith resolution. I will read 
some excerpts from this brief, dated August 12, 1943, which are self- 
explanatory. 

** Another declaration of public policy which relates to agriculture 
and freight rates is found in the Hoch-Smith resolution (of Jan. 30, 
1925) (U. S. Code, Title 49, Sec. 55) in which Congress directed this 
Commission ‘to effect with the least practicable delay such lawful changes 
in the rate structure of the country as will promote the freedom of move- 
ment by common carriers of the products of agriculture affected by that 
depression, including livestock, at the lowest possible lawful rates com- 
patible with the maintenance of adequate transportation service.’ That 
resolution, designed to aid and promote agriculture, has had its impact 
upon the rates of railroads serving agricultural sections of the country, 
and especially these respondents of southwestern and western trunk line 
territories. (26-7) 

‘In its conclusions (in Increased Railway Rates, Fares & Charges 
—1942 (Ex Parte 148) the Commission, limiting the authorized im 
creases on agricultural products and livestock to 3 per cent while al- 
lowing 6 per cent on a general list of other commodities, made this 
suggestive comment (p. 611) : 
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‘Considering the factors involved, it seems just and reasonable to 
permit the going rates on agricultural products and livestock to be 
increased by a lesser percentage than non-basic commodities gener- 
ally.’ (28-9) 


“The Commission’s strict adherence to the Hoch-Smith principle 
emphasized two things: That the western railroads were restricted in 
increases upon their enormous volume of agricultural tonnage, while 
other railroads with great volumes of manufactured products gained a 
larger share of the augmented earnings; that the Commission recog- 
nized once again the ability of manufactured articles to stand substan- 
tially higher freight rates. (30) 

“In fact, as previously noticed, the Hoch-Smith resolution has im- 
posed, its principal impact being upon the western district railroads, 
the lowest possible lawful rates for products of agriculture, including 
livestock, and this Commission has consistently observed the Congres- 
sional direction in that regard. (81) 

‘In Livestock-Western District Rates, 176 I. C. C. 1, 83, this Com- 
mission prescribed rates upon the tenet that livestock ‘is a commodity 
which from its nature cannot be expected to do more than ‘pay its way ;’ 
that is, it cannot sustain a rate level which will produce more than the 
cost of rendering the service plus a minimum of profits,’ a ruling which 
bore most heavily upon the railroads of the western district because 
of their large volume of livestock tonnage.’’ (82) 

“The ultimate situation of those advocating uniformity in class 
rates or expounding territorial average costs as foundations for freight 
rates generally was flashlighted by computations introduced at the final 
hearing, oddly enough, by Dr. Ford K. Edwards, chief of the cost sec- 
tion of the Commission’s bureau of transport economics and statistics, 
and author of the cost studies which have been a prominent feature of 
this investigation. The computations are found in tables 3 and 14 of 
exhibit 195. (97) 

“As revised (4588), the figures indicate that in 1939 the railroads 
of the United States, whether tested by the assumed 4 per cent or actual 
rate of return, carried products of agriculture, animals and products, 
products of mines and products of forests, all in carloads, for substan- 
tially less than the fully distributed costs as computed by Dr. Edwards. 
Only manufactures and miscellaneous yielded, as a group, revenue in 
excess of such costs. (99) 

‘‘A number of deductions are obvious from the figures just review- 
ed: (1) That manufactured articles, which by their very nature are 
properly in the higher rate brackets, yield a higher proportion of profit 
to the railroads than do other groups; (2) that any distribution or 
redistribution of freight charges among commodity groups must be 
made with that fact in mind; (3) that freight charges must be dis- 
tributed with respect to the nature of the commodity, competitive con- 
siderations and other circumstances which serve to detach it from a 
cost basis; (4) that if the railroads are to survive in the terms of the 
Interstate Commerce Act, Section 15A, any serious impairment of reve- 
nue derived from manufactures and miscellaneous will have to be com- 
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pensated by increases in the rates on the long list of articles which, ac. 
cording to Dr. Edwards, are not yielding their commensurate propor. 
tion of revenue necessary ta meet costs. Those who accept the Edwards 
cost studies and insist that rates should be fixed accordingly can hardly 
challenge the possible consequences of their own formula in the event 
of its adoption. (103) 

‘‘The agitation for uniform class rates, therefore, can set into mo- 
tion a chain of readjustments which in the end may require a re-exam. 
ination into the level of rates on agricultural products, animals and prod. 
ucts, products of mines and products of forests. The Hoch-Smith 
Resolution provides that the Commission shall, from time to time, make 
orders it may find to be necessary or appropriate ‘to place the rates 
upon designated classes of traffic upon a just and reasonable basis with 
relation to other rates.’ In the several investigations conducted under 
the terms of that resolution the Commission did not have before it the 
relation of rates on agricultural products, livestock, etc., to an almost 
nationwide structure of uniform class rates. So radical a departure in 
the established rate structure as is sought by parties to this proceeding 
could conceivably create changed standards for measuring the lowest 
possible lawful rates on the products of agriculture, including live. 
stock, and warrant a change in the relationship of such rates ‘to other 
rates.’’’ (104) 

‘“*If possible, rates must be so fixed that they will produce a net 
income from the operations as a whole. Because of the inverse relation 
of the level of a rate to its use, the desirable rate, or the one that makes 
the greatest contribution to net income, is one that is neither so low as to 
leave no margin above out-of-pocket cost, nor so high as to dry up the 
movement. The most profitable rate lies somewhere between these ex- 
tremes, but it cannot be computed by any formula. Rate making is an 
art and not a science.’’ (153) 


a | en 


In these somewhat lengthy excerpts from the Western Carriers 
brief in the present Class Rates case, as we all know, the carriers are 
fighting a new threat—of legislative rate-making in the field of intra- 
territorial and inter-territorial class rates. Their remarks are frank 
and factual as to the effect of the Hoch-Smith resolution. , 

This trend can be observed in such general freight rate statistics 
as are available. In 1928, the earliest available year, and three years 
after the passage of the Hoch-Smith resolution, average revenue pet 
ton originated by Class I Railways of the United States was $6.26 per 
net ton for products of agriculture, and $5.26 per net ton for the manu- 
factures and miscellaneous grouping. In 1937 both revenue figures had 
reached a low point. The average freight revenue per ton on products 
of agriculture had declined to 86.4% of 1928, whereas the average freight 
revenue per ton on the manufactures and miscellaneous group had de- 
clined less than 2%, to 98.1% of 1928. 

In 1941, the last pre-war year, average revenue per ton on products 
of agriculture was $5.86. This was 93.6% of the 1928 level. In this 
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same year, the average freight revenue per ton on the manufactures 
and miscellaneous group had risen to $5.80 or 110.3% of 1937. 

Revenue per ton mile is an even more accurate indicator of the 
effect of the Hoch-Smith resolution. Unfortunately such data are not 
available by classes of commodities. An estimate, using the average 
ton mile revenue on all freight, and adjusting this by classes of com- 
modities gives this result: From 1922, three years before the Hoch- 
Smith resolution, to 1942 ton mile revenue on all freight decreased 21%. 
During this 20-year period, ton mile revenue on products of agriculture 
are estimated to have decreased about 31% or about 114 times the aver- 
age decline. On the other hand, ton mile revenue on the manufactures 
and miscellaneous group decreased an estimated 18%, or less than the 
average decline. These estimates, even if considerable error is present, 
help one to visualize the effect of the Hoch-Smith resolution in pushing 
the burden of meeting the costs and profits of our railroads over onto 
manufactured products. 

The relation between the system of land grant deductions and the 
Hoch-Smith resolution now becomes clear. The latter has influenced 
transfer of much of the burden of rising costs of railroad operation 
tomanufactured products. The former gives the government a generous 
rate reduction for itself on these same manufactured products, since 
most materials purchased by the government are in the manufactured 
state. The government, on its own traffic, does not feel the full im- 
pact of the Hoch-Smith rate trend. 

Continuance of land grant deductions makes it difficult for railroad 
managements to give rate reductions to manufactured articles. The 
transcontinental iron and steel rates are an example. If we assume 
that the present land grant charges contain a profit, what would happen 
if the commercial rates were reduced. Obviously, reduced commercial 
rates mean further reduction in the land grant charges, which carry a 
large percentage of the total traffic in manufactured commodities. 

Similarly, continuance of the revenue loss represented by land 
grant deductions makes the pressure all the greater upon manufactured 
article rates. 

My review of these two examples of legislative rate-making leads me 
to these conclusions : 


First: That the enactment of direct rate-making laws should be 
avoided by Congress. No matter how meritorious the original pur- 
pose, such legislated rates may become a millstone around the neck 
of future generations. 

Second: Land-grant rate deductions should be completely repealed 
as having already fully served the purposes for which the land- 
grant statutes were enacted. Congress should end a situation which, 
with the passing of time, has become unfair, and which relieves its 
own governmental agencies, taken as a whole, of much of the freight 
bill which they should pay. 


Editor's Note: By a standing vote of 236 to 16, the House passed May 23, 1944, 
- sent to the Senate, the bill repealing the land grant provisions of the present 
tute. 








Principles of Rate Making Exemplified 
In General Rate Cases* 


By ArtHuR VAN Meter, Assistant General Solicitor, 
The Pennsylvania Railroad Company. 


PART Il 


The next proceeding in which the Commission was called upon to 
determine whether or not general increases in rates were justified was 
Advances in Rates-Eastern Case, supra, which, together with the Western 
Rate Advance case, 20 I. C C. 307, was decided February 22, 1911. 
This was noteworthy in several respects. To begin with, although treated 
as a general investigation instituted on the Commission’s own motion, 
it was the first of a long line of so-called ‘‘I. & S.’’ cases in which that 
body had and exercised the authority to suspend the effective date of 
tariffs proposing new rates. In the next place, the Commission was 
subjected to such pressure of public indignation against the proposed 
increases that its decision was almost a foregone conclusion, and the 
chief wonder is that it shows such a large measure of clear, cogent and 
unbiased reasoning. 

The case arose in this manner. In the early summer of the year 
1910, tariffs were filed naming increases upon all class rates and about 
half the commodity rates in Official Classification Territory. At the 
same time, tariffs were filed advancing commodity rates in the territory 
west of Chicago. This aroused so much popular indignation that suit 
was brought and an injunction obtained by the Federal Government 
against the increases in the western rates. Similar proceedings were to 
have been begun in Official Territory, but the carriers were induced to 
postpone the effective date of their tariffs until Congress should amend 
the Interstate Commerce Act to enable the Commission to institute, on 
its own motion, proceedings of inquiry into the reasonableness of the 
rates and to postpone the effective date of tariffs filed. 

About one-hundred and fifty commodity rates were subject to the 
increases, this being about one-half the total of the published rates, but 
those applying to commodities moving in large volume were not affected. 
Thus, there was no increase in coal and coke rates, which commodities 
constituted almost half the total tonnage of the Pennsylvania Railroad. 
Likewise, there were few advances on grain and grain products, and 
none on pig iron, brick, or most of the heavier, coarser articles. The in- 
ereases affected roughly 45 percent of the tonnage and 30 percent of the 
total revenue. 

These increases were justified by the carriers on the ground that 
the cost of operation had so increased that, though gross operating in- 
come had continued to grow, the net operating income had become in- 
adequate. The Commission posed the question whether the carriers were 





_  *This is the second part of an article. The first part appears in the February 
issue of the JourRNAL. 
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justified in laying an additional transportation burden on the public 
for this purpose, and at page 247 answered the question as follows: 


‘Strictly speaking, this Commission has no jurisdiction to 
hear and determine that question. We have no authority, as such, 
to say what amount these carriers shall earn, nor to establish a 
schedule of rates which will permit them to earn that amount. Our 
authority is limited to inquiring into the reasonableness of a par- 
ticular rate or rates and establishing that rate or practice which is 
found lawful, in place of the one condemned as unlawful. 

‘‘The reasonableness of a railroad rate may be presented in 
several aspects. Assuming that the rates of a railroad are to be 
so adjusted as to allow it a fair return upon the value of its prop- 
erty devoted to the public service the first inquiry should be, What 
amount is this railroad entitled to earn? When that amount has 
been fixed there arises the further inquiry, From what source shal] 
this revenue be derived? A railroad is ordinarily a carrier of 
both freight and passengers and of many kinds of freight. Now, 
how much net return ought its passenger business to yield and 
how much should be contributed by each kind of freight? This 
problem is greatly complicated by the further consideration that 
certain kinds of traffic will not move at all unless a certain rate is 
accorded, while the movement of other kinds of traffic is but little 
affected by the amount of the transportation charge. 

««* * * This Commission is called upon to deal with rates as 
they exist, and in so doing we ordinarily consider them, not from 
the revenue standpoint, but rather from the commercial and traffic 
standpoint. At the same time it is now the settled law that there 
is a limit below which the revenue of railways can not be reduced 
by public authority, and if there were no such constitutional limi- 
tation it would nevertheless behoove every regulating body to per- 
mit the existence of such rates, when possible, as will yield just 
earnings to the railways. The question of revenue is therefore fun- 
damental and ever-present in all considerations as to the reason- 
ableness of railroad rates, although it may not be and seldom is, 
where single rates are presented, the controlling question.’’ 


In the amendment of June 18, 1910, to the Interstate Commerce 
Act, the burden of proof to justify any future increase in rates was 
placed upon the carriers. The sole justification offered by them in 
this case for an advance in rates was the increased cost of operation and 
this increased cost was attributed mainly to the increase in wages, since 
labor costs make up nearly half the total cost of operating a railroad. 
Based on the increases made in 1910, the labor costs of forty-one major 
railroads would have been 35 million dollars in 1909, whereas, the in- 
creases on the basis of 1909 traffic would have produced revenues of only 
27 million dollars. This, the carriers claimed was a sufficient showing 
based on the interpretation given by English courts to an Act of Par- 
liament in 1894. The Commission thereupon made an analysis of the 
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British precedent, pointing out that it in no sense supported the de. 
fendant’s contentions. 

This Act of Parliament fixed the maxima of all railroad rates ap. 
plicable in Great Britain. Any rate less than the maximum had prey- 
iously been, in the English courts, conclusively held to be not unrea- 
sonable. In the year 1892, the previously existing maxima were re. 
duced by Parliament, whereupon the railroads, having been required to 
reduce many of their rates, amid a storm of public protest, increased 
all others to the maximum permitted. Thereupon, Parliament passed a 
bill requiring the railroads to justify all increases made subsequent to 
December 31, 1892. To furnish that justification, the English courts 
thereafter uniformly held that railways must show an increased cost 
of doing business. But to justify an increase in rates on any single 
commodity, proof of increases in general costs was not enough; such 
costs must apply to the transportation of the specific commodity. 

On the basis of these precedents, the Commission pointed out, de- 
fendants’ justification did not meet the requirements of the statute. The 
increased costs shown applied to all traffic; the increased rates, only to 
specific items. The carriers had not even shown what part of the in- 
creased cost applied to passenger, or what to freight traffic; nor were 
the costs differentiated as to different kinds of freight. 

The Commission, however, was satisfied that the English precedent 
did not apply. In the case of the English statute, the presumption of 
reasonableness was attached to the rates in effect on December 31, 1892. 
The amendment of June 18, 1910, to the Interstate Commerce Act, on 
the other hand, established no such presumption in relation to the rates 
in effect on that date, the Supreme Court, in Interstate Commerce Com- 
mission v. Chicago & Great Western Ry., 209 U. S. 108, holding that 
the presumption of lawfulness still attached to the increased rates and 
that the act merely required carriers, in case of attack, to sustain the 
burden of proof by introducing some evidence tending to establish their 
reasonableness. 

Having rejected the interpretation of the law favored by the Eng- 
lish courts, did the Commission then conclude that the carriers had made 
a sufficient showing in the light of the more favorable rulings of Amer- 
ican courts? It absolutely did not. For the year ended June 30, 1910, 
the net earnings of carriers party to the proceedings had been 51 mil- 
lion dollars more than during the year 1909. If, said the Commission, 
the higher wages had been in effect during the entire year of 1910, their 
net earnings would still have been 16 million dollars higher than in 1909. 
While this showing could not be considered conclusive against the pro- 
priety of the advances, it certainly did not furnish adequate justifica- 
tion. 

The Commission then proceeded to present its analysis of the prit- 
ciples laid down in Smyth v. Ames, which have already been discussed 
supra. After showing, as we have seen, the impracticability of utilizing 
the Smyth v. Ames fermula in deciding the instant case, it went on to 
point out that the money invested in railroad property ought to be 
allowed a fair return, that the railroads must be maintained in a high 
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state of efficiency, and that the return allowed must be sufficient to 
induce investment. 

There is an implication in the Commission’s words, however, that 
this ‘‘fair return’’ may and should be lower than in the case of other 
enterprises. Thus, it assumed that the risk is less than in most indus- 
trial operations, that a railroad business must ever continue to expand, 
that there is little competition in the price of the commodity produced, 
that the railroads have no difficulty in advancing rates while they are 
protected against unreasonable reductions, that their bonds have al- 
ways been attractive investments, and that their stocks will in future 
jose much of their speculative character. 

Still pursuing its will-o’-the-wisp of ‘‘fair return,’’ the Commis- 
sion then turns, as in the first case discussed, to an analysis of the ele- 
ments which the railroads insist must be included in earnings. These, 
said the carriers, must be enough to pay (1) operating expenses; (2) 
fixed charges ; (3) reasonable dividend on the stock; (4) enough to main- 
tain properties at present state of efficiency; and (5) to make improve- 
ments and additions of a permanent character. 

To only one of these elements does the Commission take exception, 
namely, the last. The railroads gave six reasons why they were entitled 
toearnings to pay for permanent improvements. First of all, they claim- 
ed not to be able to raise the necessary funds from the public. This the 
Commission rejected utterly. 

In the second place, they pointed out that they were compelled to 
make improvements which did not add to their revenues—passenger 
stations, elimination of grade crossings, elevation of tracks, adoption of 
safety devices, and the like. The Commission conceded that this was 
true and that a greater investment justified a greater return, but it 
insisted that this greater return should not constitute the price of the 
improvement itself. 

The third reason advanced to justify an increase in revenue was 
that it is wise to lay up a fund for the assistance of future generations. 
This the Commission admitted would be a splendid idea if the fund 
s0 set up belonged to the public. But alas! Even as it was, the Pennsyl- 
vania Company had paid munificent dividends and was still able to 
invest out of earnings the not inconsiderable sum of ,$262,000,000 
in its lines east of Pittsburgh. The railroads generally have urged that 
the fund to be invested in additions and betterments should be equal 
to that paid out in dividends. In 1910, the Commission pointed out that 
railroads paid dividends aggregating $405,131,650. If that sum were 
invested annually for fifty years, it would amount to $20,256,582,500 
(assum in excess of their then existing capitalization) on which the rail- 
roads would undoubtedly claim a fair return. Even if this could be 
justified on any grounds, the Commission had no legislative sanction 
to permit an advance in rates to produce an accumulation of surplus of 
this character. 

The fourth reason for the granting of an increase in revenue ad- 
vanced by the railroads was akin to the third. They should be allowed 
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to earn a surplus to pay interest on new capital invested in improve. 
ments not furnishing an immediate return. While the Commission did 
not quarrel with this contention, it insisted that the stockholders should 
be required to contribute to the funds by a reduction in dividends, 

In the fifth place, carriers contended that earnings should be high 
enough to provide a fund for obsolescence. But, said the Commission, if 
the books of the railroads were kept in accordance with the Commis. 
sion’s requirements, there can be no obsolescence. 

Finally, the carriers claimed that they ought to be permitted to 
accumulate a surplus in good years to offset the lean ones. The Com- 
mission agreed that this was a sound contention. 

Having thus gone on record respecting the validity or non-validity 
of the various theories of rate making prevailing at the time, the Com- 
mission finally got down to brass tacks. The New York-Chicago rate, 
it pointed out, determined the level of the balance of rates in this ter- 
ritory, and the rates were the same over all routes. Which of the lines, 
then, were to be examined to determine whether net revenues might 
properly be increased? As in In the Matter of Proposed Advances in 
Freight Rates, supra, it selected the Pennsylvania which, in 1909, re 
ceived more than one-fourth of the entire earnings of the forty-one 
railroads listed in the report, adding thereto the New York Central 
and the Baltimore and Ohio. The amounts received by these three, it 
stated, would constitute nearly half the earnings of all railroads in the 
territory. What was fair for these, then, would be fair for all. 

After discussing generally the question of increased cost, both pres- 
ent and prospective, the Commission spent considerable time in analyz- 
ing the results of operations for the statements selected. On the basis 
of these analyses, it found that there was no evidence before it which 
established the necessity for higher rates. The Commission stated that 
the case was disposed of on the available evidence which did not in- 
clude cost of reproduction. All schedules were, therefore, required to 
be cancelled. 

Where, now, were all the fine spun theories? The Commission at- 
tempted neither to determine the value of the properties on which the 
carriers were entitled to earn a fair return, nor the fair return itself. 
The ascertainment of these essential facts by the yardsticks which the 
Supreme Court said were applicable was admittedly impossible. The 
usual standards applied to private enterprise were clearly not approp- 
riate. What, then, was there left? The sole question seemed to be: 
Did the carriers need additional revenue, and, if so, would the pro 
posed advance in rates which was calculated to accomplish this result, 
impose on the public an unreasonable burden? At the outset, the Con- 
mission had said it had no jurisdiction to decide these questions. Yet, 
jurisdiction or no jurisdiction, that is exactly what its findings amounted 
to. On the basis of the earnings of the three most important and ger- 
erally most prosperous systems in the territory, the earnings themselves 
being based on the allegedly unreliable book value, the Commission 
concluded that none of the carriers operating in the territory was entitled 
to any increase in revenue. 
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Who is there bold enough to challenge the correctness of the Com- 
mission’s ultimate findings? Certainly, a railroad cannot be said to be 
entitled to additional revenues if, after paying operating expenses, taxes 
and interest on funded debt, it is able to make large expenditures for 
additions and betterments out of earnings and still have enough left 
to dispense satisfactory dividends to its stockholders. Indeed, this 
might suggest (perish the thought) that its earnings are already too 
high. But where in the entire decision do we find a clear statement of 
what shall be a fair return on the property of the railroads involved 
in this proceeding, or an estimate of the value of the properties based on 
the elements which both the Supreme Court and the Commission say 
should be considered? The answer, of course, is, nowhere. The Com- 
mission makes no attempt to place a value on the properties as a whole. 
It knows that the only evidences of value available are the book values, 
and it is still aware of the fact that in most instances such values are 
unreliable. The method actually employed by the Commission in reach- 
ing its result resembles, to a considerable extent, that made famous by 
the institution of public polls. By means of representative income 
statements and balance sheets, it concludes that the existing rates are 
not doing too badly by the railroads and that they ought to let well 
enough alone. If this be determining ‘‘fair return on the value of rail- 
road property devoted to public service,’’ then Peter Minuit was an 
Irishman. The truth of the matter is that the Commission, in many 
eases, has acted in the same manner as Chief Justice Marshall who is 
reported on one occasion to have announced the finding of the court 
and then ordered Justice Story ‘‘to look up the precedents in support of 
the finding.’’ 

This constitutes no reflection upon the Commission. What does 
it matter that the reasoning be fallacious if the decision accomplishes 
substantial justice? Over the long span of years since it was created, 
that body has established a reputation for honest and fair dealing rarely 
equalled in the history of our country. Yet it has sometimes given a 
wrong reason or no reason at all for action which has been clearly jus- 
tified. 

At approximately this same time it was deciding the case just dis- 
cussed, the Commission had under consideration Advances in Rates- 
Western Case, already referred to. Rates on 200 commodities applying 
over more than 200 railroads in western territory were advanced by the 
filing of new tariffs. The Attorney General of the United States secured 
a temporary injunction to prevent their going into effect, whereupon 
the carriers appealed for relief to the President, in view of the fact that 
a bill to amend the Interstate Commerce Act was then pending in Con- 
gress. An agreement was reached whereby the original tariffs were 
withdrawn ; a new set filed and voluntarily suspended, so that the status 
of the western carriers corresponded with that of those in Official Class- 
ification Territory. 

In passing upon the Western case, the Commission again discussed 
the differences between the laws of England and the United States 








714 I. C. C. PRACTITIONERS’ JOURNAL 





relating to railroad rates, and adopted the same conclusions as it had 
in the Eastern case. 

As was pointed out above, the amendment to the Interstate Com. 
merce Act of 1910 placed on the carriers the burden of justifying in- 
ereases in rates made subsequent to its passage, and at page 316 of the 
report, the Commission admitted that ‘‘the carriers in the present pro- 
ceeding have assumed this burden.’’ Continuing, the Commission later 
added : 


‘‘The primary impression of the Commission was that these 
increased rates were impelled by the ‘higher cost of living’ to the 
railroads; that they were merely the outgrowth of the increased 
cost of supplies, fuel, and labor; but no sooner was the investigation 
under way than these matters were entirely subordinated. It be- 
came manifest that the purpose of the carriers was not so much to 
secure approval of these specific rates as to discover the mind of the 
Commission with respect to the policy which the carriers might in 
future pursue, and to secure if possible some commitment on our 
part as to a nation-wide policy which would give the carriers a loose 
rein.’’ 


Continuing on page 317, it observed : 


‘*It is doubtless true that in its control over the charges which 
our railroads may make this Commission exercises a power so ex- 
tensive as to justify the broadest consideration of the economic and 
financial effects of its orders. * * * * 

‘‘We must not regard too seriously, however, the effort of rail- 
road counsel to establish this Commission in loco parentis toward 
the railroads. We must be conscious in our consideration of these 
rate questions of their effect upon the policy of the railroads and, 
ultimately, upon the welfare of the state. This country can not 
afford to have poor railroads, insufficiently equipped, unsubstantially 
built, carelessly operated. We need the best of service. Our rail- 
road management should be the most progressive. It should have 
wide latitude for experiment. It should have such encouragement 
as would attract the imagination of both the engineer and the in- 
vestor. Nevertheless, it is likewise to be remembered that the Gov- 
ernment has not undertaken to become the directing mind in railroad 
management. We are not the managers of the railroads. And no 
matter what the revenue they may receive there can be no control 
placed by us upon its expenditure, no improvements directed, no 
economies enforced.’’ 


The carriers insisted that they needed more money. Without con- 
ceding that it had any authority to permit advances in rates to accom- 
plish this purpose, the Commission proceeded to ascertain the truth or 
falsity of this claim. The burden of supporting the increased rates was 
assumed by the Sante Fe and the Burlington. An analysis of the f- 
nancial results of their operations for the year 1910, together with those 
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of the Chicago & Northwestern ; Chicago, Milwaukee & St. Paul ; Chicago, 
Rock Island & Pacific; and Chicago & Alton, contrasted with those for 
1901, showed that these carriers expended large sums for maintenance 
of equipment and structures, paid out substantial sums in dividends, 
and still had $14,379,714 left to carry to surplus. On the basis of earn- 
ings, therefore, the western roads were not in too difficult a position. 

In spite of these earnings, the western roads made much of the 
contention that they could not maintain their credit unless they secured 
increased revenues. In answer to this, the Commission pointed out that 
in the decade from 1899 to 1909, the railroads of the United States had 
increased their mortgage indebtedness four and one-quarter billion 
dollars, or about 77 percent, while at the same time, the interest rate 
was falling from 4.55 percent to 3.90 percent. This had been accom- 
plished while dividends and net revenue were increasing. 

The railroads insisted that this was not a correct picture of the 
situation, since credit cannot be based solely upon existing earnings. It 
depends partly upon the size of the surplus which may have been ac- 
cumulated. The fact that a substantial surplus has been accumulated 
also serves as a guarantee fund against disaster and a reserve out of 
which improvements and extensions can be made. The revenues of the 
western roads were no longer large enough to provide an adequate sur- 
plus. 

This contention found no acceptance with the Commission. It point- 
ed out that in the ten years between 1899 and 1909, in spite of a most 
liberal policy of charging additions and betterments to operating ex- 
penses, the railroads of the United States accumulated a surplus of 
$606,536,556, or 312 percent of the surplus’ existing in 1899. As for 
treating surplus as a reserve for future improvements and extensions, 
it was common knowledge that surplus does not constitute cash on hand. 
It was merely a matter of bookkeeping—the excess of assets over lia- 
bilities. 

Continuing its theory, the Commission said at page 333: 


‘‘There is much persuasiveness in the argument that a surplus 
shall be permitted to accumulate which shall be in a sense a public 
fund out of which the carrier may create facilities which will 
produce more efficient and satisfactory service without adding to 
the liability of the road and without creating an additional value 
in the road which may call for a greater return in rates.”’ 


It made plain, however, that there was no machinery for putting 
such a plan into effect, and it insisted that it could not prevent such 
asurplus from being capitalized. Subsequently, at the insistence of the 
Commission, Congress did attempt to create a surplus fund for the use 
of the railroads without permitting such surplus to be capitalized. The 
fate of the so-called ‘‘recapture clause’’—Section 15(a)—which was 
added to the Interstate Commerce Act by amendment in 1920 and which 
provided the machinery for putting this pleasing theory into effect— 
demonstrates how irreconcilable theory and practice may be. The Com- 
mission was never able to enforce this provision and it was repealed in 
1933, after thirteen years of desuetude and futility. 
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The Commission likewise admitted that a surplus might be accumu. 
lated to pay dividends in lean years, to provide for obsolescence not 
otherwise taken care of and to supply facilities in the nature of luxuries 
not furnishing adequate returns upon the capital invested, but it con. 
cludes at page 337: 


‘** * * And certainly such a surplus the more normally capi- 
talized of these roads at present before us are already accumulating 
with exceptional and quite remarkable celerity.’’ 


In addition to the argument advanced by all the railroads that ‘‘they 
needed the money,’’ the Burlington urged that it was entitled ‘‘as a 
matter of right to a fair return on the actual value of its property used 
for transportation’’ regardless of the source from which the value is 
derived, provided only that the rates charged were reasonable. With 
this contention the Commission did not entirely agree. It admitted the 
validity of the principle enunciated insofar as it was in harmony with 
that set forth in Smyth v. Ames, supra, but asserted at pages 342-343: 


‘“We are not here dealing with the value of this property nor 
with the definition of value, whether value means investment, cost 
of reproduction, or something else; our position is that a railroad 
may not increase rates upon shippers for the reason and as an out- 
growth of the fact that it has accumulated out of rates a balance of 
profit which has been invested in the property. This investment 
must take care of itself; it must bring a return for itself, either in 
increased traffic or in the reduction of expenses of operation.”’ 


It also concluded that the increased value of railroad lands furnish. 
ed no justification for an advance in rates even if it did constitute a part 
of the value on which it was entitled to receive a reasonable return. 

Having thus dealt with the Burlington’s contention, it then return- 
ed to the fundamental question which it stated as follows on pages 347- 
348 of the report: 


‘«*# * * What is the reasonable rate that shall be charged to the 
shipper? The legislature may not make rates so as to confiscate the 
earrier’s property. The carrier, on the other hand, may not make 
rates which are unjust to those who by economic necessity are con- 
pelled to employ its services. Here, then, we have the minimum 
of legislative power and the maximum of the carrier’s power. Be- 
tween these lies a zone, indefinite and invariable. Without question 
the carrier will tend toward the maximum, while governmental 
authority will be inclined—in fact, has been created—to repress this 
upward tendency. One moves inevitably upward to the highest rate 
which the traffic will bear; the other attempts to discover some 
relation between charge for service and cost of service.’’ 


Apparently the western carriers did not believe very seriously in 
the contentions which they advanced as a justification for increasing 
their rates, since, in the last analysis, they claimed that rates were not 
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made on the basis of either the cost of service or of the return to capital 
investment. Rather were they made on the basis of what the traffic 
would bear, that is, ‘‘that amount of charge at which it will most freely 
move over the lines of the carrier.’’ This is clearly inconsistent with 
their contention that they should have increased rates because of the 
increased cost of service. 

The Commission, in answer to the contention that increased cost of 
service justified an increased basis of rates, stated that when it has sought 
to ascertain the cost of railroad service, it has always received a two- 
fold answer: ‘‘(1) That rates were not and could not be made with 
reference to cost because some traffic could and should bear a higher 
rate than other traffic; and (2) because it was impossible to allocate to 
the different services rendered their proper share of expenditures.’”’ 

The Commission’s answer to the second contention was that some of 
the most important roads have in the past kept and allocated costs for 
many years. If it could not be done, why was it being attempted? 
Furthermore, while it admitted that the exact ascertainment of the cost 
of moving a ton of a specific kind of freight could not be made, the fact 
that it increased or decreased from year to year could be ascertained 
accurately enough. 

Accordingly, after analyzing ton-mile costs on the Santa Fe, Bur- 
lington and Milwaukee roads, and noting the unfavorable trend of costs 
on the last named, the Commission concludes at page 367: 


‘‘# ® * With a ratio of increase in the cost of conducting trans- 
portation to the total operating revenues of but 3.8 percent for the 
Santa Fe, less than 1 percent for the Alton, and less than 3 percent 
for the Northwestern, we cannot regard an increase of over 10 per- 
eent in the Milwaukee’s ratio for one five-year period over another 
as a basis upon which an increase of rates may be properly predi- 
eated for the railroad systems serving that territory. 

‘An examination of the exhibits furnished by the Milwaukee 
road satisfies us that we must arrive at either one of two conclusions: 
(1) That the road is not as efficiently managed as others—a view 
which we decline to accept ; or (2) that its tables do not fully reveal 
their own significance.’’ 


On ,the basis of the evidence before it, the Commission’s ultimate 
finding was absolutely sound, but if it really decided the cost ‘‘by all 
standards that have been set this Commission,’’ the members must have 
had a Jovian quality of omniscience. They did not attempt to ascertain 
the value of the property of the carriers as a whole, and they could not 
have done so on the bases established by the Supreme Court. If, then, 
they could not and did not determine the value of the properties of the 
railroads involved, they certainly could not tell whether those carriers 
had earned a fair return or not. In reality, all that they did was to 
txamine the income statements and balance sheets of a number of the 
more important carriers for the latest available year, compare these 
statements, item by item, with those for earlier years, and by this means 
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they determined the trend of earnings based on expenditures for addi- 
tions and betterments out of income, dividends and amounts carried to 
surplus. The only ingredients in their brew not found in earlier cages 
was the analysis of the cost per ton mile of handling freight on several 
systems, and the trend of such costs, together with a survey of figures 
which tended to show the credit standing of the railroads (incidentally 
in a later report to be hereafter referred to, the Commission repudiated 
ton-mile earnings as a method of determining the reasonableness or un- 
reasonableness of rates). In other words, their ultimate findings were 
again determined by practical considerations and on the basis of avail- 
able data. In substance, they adopted the presumption that existing 
rates, having been in effect for a considerable time, were reasonable 
rates and had afforded the carriers a fair return on the value of their 
properties. If the trend of income, after fixed charges, had been general- 
ly upward (as it had been), then no increase in rates was warranted, 
This trend was noticeable, even though the carriers’ properties were 
substantially enhanced in value by increased values of lands and surplus. 

The reasoning leading to the conclusion that no increase in rates 
was justified, is not so novel as it may seem. The notion that an increase 
in the value of lands does not justify an increase in rates is merely one 
aspect of the theories advocated by Henry George and his ‘‘single 
taxers.’’ Land values are created, not by the industry and foresight of 
the owner, but are rather the product of society. Increase in such values 
is created by a mere increase in the density of population, without any 
exertion, physical or mental, on the part of any individual. If this be 
true, then, the owner, not having paid for this increased value, either 
in coin of the realm, superior intelligence, or by the sweat of his brow, 
is not entitled to a return on that increased value. On the contrary, the 
public, having been instrumental in the creation of that value, is entitled 
to whatever return it may produce. 

The assumption that carriers ought not to be allowed increased rates 
in order to earn a fair return on values created by investing surplus in 
additions and betterments should be equally familiar. It undoubtedly 
suggested one of the treasury department’s pet schemes of taxation a 
few years ago. As you may recall, earnings of all corporations above 
a certain small minimum were taxed at a practically confiscatory rate. 
This rate applied, however, only on earnings not paid out in dividends. 
In theory, it forced corporations to disburse all or nearly all earnings 
to stockholders, and thus compelled them to finance new construction, 
extension of plant facilities, purchase of new equipment, ete., by the 
issue and sale of securities. 

The Commission has always insisted that railroads be operated with 
economy, efficiency and foresightedness. Yet, if it had actually adopted 
the principle that carriers are not entitled to rates which will produce 
a fair return on surplus value accumulated out of earnings, since this 
constitutes a fund which in reality belongs to the public, it would w- 
wittingly have put a premium on extravagance and incompetence. In 
other words, only those carriers which were unable or unwilling to set 
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aside a part of their earnings for future emergencies, would have been 
entitled to higher rates. Apparently, except for the futile experiment 
embodied in Section 15(a) of the Interstate Commerce Act, referred to 
above, the theory never was translated into action. 

Having dealt with the rates in western territory and having deter- 
mined that the western carriers were not entitled to the increases pro- 
posed, the Commission was next called upon to examine the rates, fares 
and charges of the New England roads. This investigation was reported 
in The New England Investigation, 27 I. C. C. 560, decided June 20, 
1913. Oddly enough, this case did not originate in an attempt by the 
New England lines to advance rates. On the contrary, the investigation 
was instituted by the Commission because of vociferous complaints by 
patrons against the services furnished by the Boston & Maine and New 
Haven railroads. The investigation covered (1) service; (2) rates, and 
(3) finances, and the Commission took upon itself the duty of recom- 
mending a remedy. 

After a painstaking study of the New England situation, the Com- 
mission concluded that the Boston & Maine and the New Haven were 
both in need of additional revenue. The case was unique, however, in 
that it invited the officials of the Boston & Maine to file new schedules 
advancing rates, while, in the case of the New Haven, it pointed out that 
that road was poorly and inefficiently, if not actually dishonestly, man- 
aged and that the remedy was not a greater return based on higher 
rates, but the institution of a more capable and efficient management. 
It in no case fixed or authorized any increases in rates, observing that 
new rates must be initiated by the carriers and that until they were 
proposed, it could not determine the question of their reasonableness. 
Nowhere is there any reference to the attempt to determine a ‘‘fair 
return’? on property used in the service of the public. Nowhere did 
the Commission define a reasonable rate or establish rate levels. The case 
has little importance except to the extent that it showed the effect of 
mismanagement and extravagance upon the fortunes of a great railroad 
system. 

In the Eastern Case, supra, the Commission, while ordering can- 
cellation of the schedules by which the eastern carriers proposed to ad- 
vance rates, suggested that, if they really needed additional revenue, 
they might file new schedules better calculated to accomplish that result 
without discrimination as to commodities or type of service. According- 
ly, in May 1913, a petition was filed by carriers praying for reopening 
of the Eastern Case for reconsideration because of (1) increases in 
capital charges, wages, cost of fuel and ties, taxes; and (2) additional 
burdens imposed by hours of service, extra crew laws, employers’ liabili- 
ty acts, elimination of grade crossings, installation of safety devices, ete. 

The Commission, however, instituted its own investigation on June 
21, 1913, and because two of the Commissioners felt that no inquiry 
could legally be made until increased rates were filed, the carriers on 
October 15, 1913, did file tariffs providing increased rates on all traffic 
moving in Official Classification Territory. These tariffs were suspend- 
ed, and the proceeding was consolidated with the general investigation 
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which was known as ‘‘The Five Per Cent Case,’’ reported at 31 I. C. ¢. 
351 as of July 29, 1914. 

In theory, the tariffs provided a 5 percent advance in all rates. 
Actually, they ranged from less than 3 to more than 50 percent on cer. 
tain short-haul traffic. This was occasioned by the fact that there was 
&@ minimum increase of 5 cents on rates named in cents per ton when 
less than $1.00. Since more than half the traffic moved on tonnage rates, 
on much of such traffic the increase was more than 5 percent. 

Practically no increases were made in the interstate rates in New 
England except to preserve the relationships with rates in Trunk Line 
territory. No increases were made in rates on anthracite to Atlantic 
ports, because they were the subject of another investigation. A few 
individual rates on sugar, iron and zine ore, and livestock were not 
affected. Intrastate rates were made subject to the same increases, and 
these schedules were also voluntarily suspended. 

Before assessing the new evidence placed before it by the carriers, 
the Commission undertook the burden of restating the principles which 
were to guide it in determining their plea. First of all, it insisted that 
investors should be required to bear the consequences of dishonesty and 
inefficiency, and must take the risk of errors of judgment. On the other 
hand, they should be permitted to enjoy the fruits, under a reasonable 
scale of rates, arising from the exercise of good judgment, integrity and 
efficiency of management. Continuing, at pages 358-359 of the report, 
it said : 

‘*While the right to demand a higher rate may be denied when 
the existing charge is reasonable, even though the particular carrier 
may be in need of additional earnings, so a carrier may be entitled 
to a higher rate for a particular service because the existing rate is 
unreasonably low, although the carrier may not be in need of addi- 
tional revenues. * * * * *. 

‘The public owes to the private owners of these properties, 
when well located and managed, the full opportunity to earn a fair 
return on the investment * * * * *.”’ 


__. The Commission then proceeded to state and analyze the grounds 
which the carriers offered as justification for increased rates. First, 
their net operating income was declining in rate of return; second, there 
was a consistent increase in operating expenses due to wage increases, 
legislative requirements, and the necessity of maintaining higher stand- 
ard of track and equipment; third, the return upon the money invested 
was inadequate (indeed, the carriers insisted that there was no return 
on the money which had been invested since the year 1910) ; fourth, 
their credit was impaired tending to check the expansion required to 
meet public demand. In connection with these reasons, an attempt was 
made to show the inadequacy of revenue by comparing income with book 
value. The Commission rejected this method of proof, pointing out 
that the book value was unreliable; however, it admitted that the book 
value might be utilized in constructing a satisfactory study of the trend 
of earnings over the years. 
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In making such a study, there were two bases of comparison: (1) 
net operating income consisting of gross operating revenues less operat- 
ing expenses, taxes and rent of equipment ; and (2) net corporate income, 
which was the amount left after deduction of interest, leased line rentals, 
and other fixed charges from net operating income. 

In 1913, the net corporate income of thirty-five systems in Official 
Classification Territory averaged 8.07 percent on their capital stock, 
and ranged from 24.93 percent on the Central of New Jersey to a deficit 
of 13.74 percent on the stock of the Cincinnati, Hamilton & Dayton. 
The Commission pointed out, however, that the net corporate income 
was not a proper basis for determining the reasonableness of rates. 

The carriers compared the results of 1913 with 1910 to show that 
they received no return upon investments made since the earlier year. 
The Commission objected to this showing, pointing out that a compari- 
son in the results for any one year or for any five-year period with 
another could lead only to confusion and inaccuracy. Therefore, it 
selected for comparison the years 1900 to 1913 and set forth in a table 
at page 367 of the report the property investment for thirty-five systems 
operating in Official Classification Territory, the return on investment 
in gross and net operating revenue, and net operating income for those 
years. This showed that, while investment increased 59 percent, operat- 
ing revenues increased 110 percent, and operating expenses 133 percent. 
The operating ratio increased from 64.62 percent in 1900 to 71.77 per- 
cent in 1913, but the ratio of net operating income to property invest- 
ment also increased from 5.28 percent in 1900 to 5.36 percent in 1913. 
Nevertheless, the net operating income for the latter year was below the 
average for the fourteen-year period, there having been a definite down- 
ward trend since 1907. This resulted from a practically stationary 
ratio of gross return to property investment during the entire period, 
not caused by decrease in traffic, but by a reduction in ton mile and 
passenger mile return. Without a reduction in rates, this lowering of 
ton mile revenue may have been occasioned by relative increase in the 
volume of traffic moving longer distances or on the lower rates. It might 
also have been occasioned by an increase in switching, lighterage, eleva- 
tion and other allowances. Furthermore, there had been many voluntary 
reductions in rates, and the Commission itself had in some instances 
ordered reductions. Finally, legislation in Ohio, Indiana, Michigan and 
Illinois was responsible for reduction in passenger revenue, though 
passenger miles almost doubled for the period examined. 

A second reason for a reduction in the ratio of net operating revenue 
to investment was occasioned by the increase in expenditures for un- 
productive property used to furnish better service. 

In the third place, there was undeniably an increase in operating 
expenses and taxes. There were six elements in these increases: (1) ex- 
penses and betterments erroneously charged to operating expenses; (2) 
expenses incurred in connection with non-railroad operations—boat and 
ferry lines, grain elevators, stockyards, hotels; (3) advance in cost of 
fuel and wages; (4) increased maintenance costs and charges to deprecia- 
tion; (5) installation of safety appliances; and (6) increase in taxes 
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(ratio of taxes to operating expenses 1900, 3.26 percent; 1913, 3.83 per. 
cent). 

On the basis of this analysis, the Commission observed at page 384 
of the report that: 


‘*The financial condition of the various railroads composing the 
35 systems varies greatly, as disclosed by their net corporate income 
as well as by their net operating income. The condition of some of 
them is so prosperous that they clearly do not need a higher net 
income; the condition of others is such as to preclude the expecta- 
tion of a return upon outstanding capital stock or the possibility of 
raising much additional capital without a thorough reorganization.” 


Continuing at page 386, the Commission found that: 


‘‘Treating as one road the 35 railway systems that have joined 
in this application for our approval of a so-called 5 per cent advance 
in their freight charges, we have reached the conclusion that their 
net operating income is insufficient and should be increased.”’ 


In spite of this conclusion, it was unable, upon the record, to find 
that the rates proposed were just and reasonable. If the carriers had 
offered to increase all of them proportionately, it might have assumed 
that all traffic ‘‘when moving under a long settled schedule of rates’’ is 
equally profitable and that an increase in the ratio of expenses to rev- 
enues created a presumption that the cost of furnishing such service had 
increased proportionately. But the carriers did not undertake to in- 
crease al] rates proportionately, and the evidence showed that there was 
a wide difference in the profitability of existing freight rates and that 
the cost of service as to some freight rates had proportionately not 
increased at all, and certainly not in proportion to the increase of the 
cost of other traffic. 

Much of the increased cost of operation had been incurred in pas- 
senger service, and none of the carriers proposed any increase in 
passenger fares. Furthermore, the ratio of property investment to gross 
earnings was much greater in passenger service. Hence, the ratio of 
capital charges and taxes to this investment was much greater than the 
ratio attributable to freight service. Consequently, at page 392 of the 
report, the Commission found that— 


‘‘* * * * We know of no provision of law under which we 
should be justified in increasing freight rates to provide a return 
upon property used exclusively in the passenger service, much less 
to take care of losses incurred in such service. * * * * 

‘*But even if the evidence clearly established an increase in the 
general freight operating expense ratio, we should not be at liberty 
on this record to conclude that the cost of transporting each kind 
of freight had increased, much less that it had increased propor- 
tionately. The evidence is clear that as to certain classes of bulk 
or heavy freight, like coal, coke, ore, cement, brick, tile, clay, and 
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plaster, the use of larger cars must have reduced operating costs, 
whereas in respect of expedited package freight, shipped in cars 
moving on a regular schedule regardless of the quantity of their 
contents, the use of larger cars, involving greater unused car capac- 
ity, must have increased the operating costs. Similarly the exten- 
sion of the expedited service in carload freight must have increased 
the cost, while the heavier train loading of the slow train, in which 
the heavy or bulk freight usually moves, has tended to decrease the 
cost.’’ 


It further said, at page 393 of the report: 


‘*There is a wide difference in the character and profitableness 
of the traffic moving under substantially similar conditions in differ- 
ent parts of official classification territory.’’ 


At page 397, we find: 


“*Tt will be noted that the average ratio of net operating income 
to the property investment of the lines in New England and trunk 
line territories for the 11 years was 6.52 per cent. The ratio of the 
group I roads in central freight association territory was but 4.72 
per cent, a difference against the latter lines of 1.80 per cent. For 
the year 1913 the respective ratios were 5.98 per cent and 4.35 per 
cent, a difference against the group I lines in central freight asso- 
ciation territory of 1.63 per cent. * * * *.’’ 


The reasons for lower return in Central Freight Association were: 
First, there was a larger decrease in the rate per ton mile; and, second, 
there was a difference in the character of freight traffic handled. The 
class rates in Central Freight Association were lower than anywhere 
else in the United States, and, since commodity rates are generally lower 
than class rates, the latter afford a reasonable basis for measuring the 
level of the commodity rates. 

The Commission, therefore, found that carriers in Central Freight 
Association might increase their class rates and many of their commod- 
ity rates subject to the following limitations: (a) the carriers had failed 
to sustain the burden of proof in relation to the rates on brick, tile, clay, 
coal, coke, starch, cement, iron ore and plaster; (b) they had failed to 
establish the propriety of a minimum increase of 5 cents per ton in rates 
of less than $1.00 per ton; (c) other rates involving increases greater 
than 5 percent were condemned; (d) no showing had been made why 
rates in Central Freight Association already controlled by Commission 
orders should be affected. 

The Commission also found that the financial condition of carriers 
in Trunk Line did not justify a general increase ; that there was no proof 
that rates in Trunk Line and New England were too low; or that an 
increase in such rates was justified. The same finding applied to the 
interterritorial rates throughout Official Territory, and the Commission 
likewise condemned the attempt to increase the lake-and-rail rates. All 
tariffs were required to be cancelled. 








1. C. C. PRACTITIONERS’ JOURNAL 





Evidently these findings did not entirely satisfy the Commission, 
From what followed, it must have felt a twinge of conscience at denying 
the Trunk Line and New England carriers any form of relief, for it 
immediately proceeded to inform them what it thought they ought to do 
to augment their revenues before it would permit them an increase in 
freight rates. Thus, they ought to advance their passenger fares and 
their charges for special commodities, and should segregate freight and 
passenger expenses. They should make a survey of the rates and rules 
relating to freight traffic so that they might be in position to advance 
those only which were too low, and should modify the rules relating to 
minimum weights. They ought to examine transit and the expedited 
services to determine to what extent they placed an undue burden on 
other traffic; and should determine the cost of soliciting freight and 
passenger traffic. They must, in any case, institute economies and in- 
crease their efficiency, and should further restrict the free transportation 
of passengers and private cars. (The trip passes for June alone, the 
Commission observed, would have yielded $18,520,000). 

Freight cars were moving in trains on an average of only three days 
per month, of which only two were under load of 58 percent capacity. 
Methods for increasing freight car efficiency ought, therefore, to be 
reviewed. Methods could certainly be discovered for the saving of fuel. 
Other expenses might be reduced, especially those occasioned by fines 
for infraction of the law. Properties not used or held for transportation 
purposes might properly be sold. They ought further to ascertain in 
what manner the outside holdings of directors or officers had increased 
the cost of acquiring property, ete. Finally, their contracts with sleep- 
ing car companies should be reviewed before being renewed. 

In effect, the Commission’s decision in this case admitted that the 
earriers in Official Classification Territory were not receiving a fair 
return upon the value of property devoted to the public service, but it 
indicated that the fault lay largely with management and not with the 
level of the rates. It did not define ‘‘fair return,’’ nor did it determine 
the value of railroad properties in Official Classification Territory. It 
found categorically that existing freight rates were not unreasonably 
low by a comparison of ton mile freight revenues of 1913 with those of 
1900, and it deduced, at the same time, that passenger rates were not 
high enough and might be increased, by comparing passenger mile 
revenues for the same two years. It concluded that freight rates in 
Central Freight Association Territory were below a reasonable maximum 
merely because class rates in that territory were considerably lower, mile 
for mile, than those in Trunk Line and New England. 

Once more, as we may see, the Commission gave lip service to the 
Supreme Court’s decision, setting forth the method to be used in deter- 
mining the proper level of freight rates; and once more it decided 4 
general rate case without putting those methods into practical effect. 
Obviously, it could not determine the value of rail properties in Official 
Classification Territory on the basis either of cost, reproduction new, 
or investment. Without information as to value, the ascertainment of 
fair return was equally futile. All that could be done was to compare 
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operating results and rates for the year in which the carriers sought an 
increase with an earlier period in which it was assumed that rates were 
not unreasonable. If the results of the latter period compared favorably, 
no increase was justified. Such a comparison was made, and, in some 
respects, the later results did not meet the tests. Operating ratios were 
substantially higher, taxes used up a greater percentage of the revenue 
dollar, but net railway operating income was still substantial. The 
Commission was convinced that the carriers ought to have increased 
revenues, but it was equally certain that this might not be brought about 
by a general increase in rates. In other words, the decision was again 
based on common sense, not on a bare and empty formula. 

As we have already pointed out, this case was originally decided 
on July 29, 1914. Upon petition of the carriers filed September 15th in 
the same year, it was reopened for further hearing, and after five days 
of continuous taking of testimony ending October 23, 1914, the Commis- 
sion modified its previous findings to permit carriers in Official Class- 
ification Territory to file tariffs establishing, with certain exceptions, 
horizontal increases of 5 percent on both class and commodity rates. 
The report embodying these findings was issued as of December 16, 1914, 
in 32 I. C. C. 325. 

The finding by the Commission that the carriers were entitled to 
increase their rates was based solely upon their financial needs and no 
reference in the entire report was made to ‘‘fair return’’ or ‘‘value of 
the properties’’ in the majority decision. Thus, for the fiscal year 
ending 1914, gross revenues declined 3.14 percent, while net was down 
17.7 percent. Expenses were being reduced by laying off employees and 
cancelling train service. The war in Europe was producing an increase 
in interest rates and a refusal to grant increased rates would cause the 
dumping of American rail securities by European investors which thie 
American market could not sustain. The financial ruin of the railroads 
would react disastrously on banks, insurance companies and industrial 
concerns. The railroads would have to refund $500,000,000 of securities 
in the next three years, and the added cost of securing the necessary 
capital must be given consideration. 

Both Messrs. Harlan and Clements dissented, and their dissents are 
so significant that a special reference must be made to them. 

The former thought that the carriers had made out a case insofar 
as their need for additional revenue was concerned, but he felt that they 
had not shown that rates were to blame for this condition or that they 
were too low. If they would but abandon wasteful practices, their 
revenues would be improved. Granting the relief prayed for removed 
the spur which would have forced the elimination of abuses. 

He then made a very significant observation—one which is not 
directly in point here, but nevertheless one which the Commission might 
well have taken to heart in the later years of its administration. At 
page 334 of the report, he says: 


‘*At the further hearing the carriers earnestly contended that 
their necessities were so urgent that they could not await an increase 
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of revenues from those sources. Relief, however, could be had im- 
mediately if the Commission would refrain from a too free use of 
its power to suspend increases in rates pending investigation. This 
power is exercised, in my judgment, with unnecessary frequency, in 
view of the opportunity that shippers have of testing the reason 
ableness of increased rates upon formal complaint filed with the 
Commission; and, in my judgment, the Congress never intended so 
free a use of it when the power to suspend was granted to us. 
****” (Italics supplied). 


Clements, on the other hand, thought the Commission had adopted a 
revolutionary principle in permitting an increase in rates solely on the 
increased financial needs of the carriers, especially since their financial 
statements were, to a large extent, untrustworthy. In his opinion, the 
carriers were suffering from a want of freight, net of higher rates. The 
rule in this case should be the same as in complaint cases: Is the rate 
under attack reasonable ? 

Theoretically, Commissioner Clements may have been correct. From 
a practical standpoint, he was obviously wrong. In almost every general 
rate case up to and including The Five Percent Case, the Commission 
based its conclusions upon the financial statements of the carriers and 
granted or refused increases in rates on the basis of their actual or 
anticipated financial needs. Furthermore, their finding that rates might 
be increased was in itself a determination that the existing rates were 
unduly low. 
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Jurisdiction of Military Law Over Civil Offenses 
Committed in the Domain of a Friendly Power* 


By Perrert F. Gaur 
Commerce Attorney, Chicago & North Western Railroad 


Military law is the system of law prescribed for the Armed Forces. 
Different articles govern respectively the Army (Chap. 2, Act of June 
4, 1920, 41 Stat. 787) and the Navy (Sec. 1200, Title 34, U. S. C., See. 
1625 R. S., et seq.), but they are similar in their essential aspects and 
reference will be made herein, unless otherwise indicated, to those re- 
lating to the Army as representative of the military law applying to 
both forces. 

The source of military law for this country fundamentally is Article 
I, Section 8, Constitution of the United States, providing that the Con- 
gress shall have power to raise and support armies, to provide and main- 
tain a navy, and to make rules for the government and regulation of the 
land and naval forces. 

Although military law is often confused in the popular mind with 
martial law there are marked distinctions between them. Military law 
at all times governs the administration and discipline of military per- 
sonnel. Not only does military law apply to all elements of the Army, 
but it applies to them in all places. The statute prescribing the Articles 
of War states that they shall at all times and at all places govern the 
Armies of the United States. The authority and jurisdiction of mili- 
tary law attach once an individual becomes an enlisted, inducted or 
commissioned member of the Army or otherwise becomes subject to 
nilitary law, and continue unless and until the individual in some law- 
ful manner, by expiration of term of service or otherwise, is released 
from military service. 

A good although perhaps an extreme example illustrating what has 
just been said is United States v. Drum, 107 Fed. (2d) 897, 310 U. S. 
648. There Grover Cleveland Bergdoll, a citizen of the United States 
of German descent, failed to appear for induction in 1917 as required 
by the draft regulations. Bergdoll remained a delinquent until seized 
by military authorities on January 7, 1920. Later he was convicted by 
a court martial and sentenced to five years in military prison. Shortly 
thereafter he escaped and remained at large outside the jurisdiction of 
the United States until he returned to this country on May 25, 1939, 
when he was re-taken by the military authorities. 





* Address delivered before the Chicago Chapter, February 19, 1944. (Editor's 
Note: For an interesting discussion of military rule in the Hawaiian Islands, see: 
Report of C. A. Wirtz, City and County Attorney of Honolulu to Second War 
Conference of the National Institute, published by National Institute of Municipal 
Law Officers, 730 Jackson Place, N. W., Washington, D. C.) 
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The court, in affirming an order of the District Court dismissing 
a writ of habeas corpus, held that Bergdoll had been legally inducted 
into the service of the United States and was subject to military control 
and discipline until discharged in some lawful manner. The court 
emphasized the expression ‘‘military status,’’ which is.a basic and 
common one used in military law, the essential distinction being whether 
an individual has the status of a soldier or of a civilian. If his status 
is that of a soldier he is subject to military law but if it is that of a 
civilian he is not subject to military law, unless within specified classes 
of persons associated or serving with the Army.' It is of interest to 
note that Bergdoll served his sentence and was released from confine. 
ment on February 3, 1944. 

Martial law as distinguished from military law, broadly speaking, 
is the will of the commander, administering, according to general in- 
structions from his government, a region or locality occupied and con- 
trolled by his command. It is temporary and ceases with the restoration 
of civil authority and applies to and governs the conduct of civilians 
and in addition applies to property. 

As the result of this country’s becoming a belligerent in the first 
World War, the subject of jurisdiction of military law over the per. 
sonnel of the Armed Forces charged with the commission of civil of- 
fenses while serving in a friendly foreign country developed into one 
of major interest and importance. Although a matter of great con- 
sequence during that war when the United States had large forces prin- 
cipally in a limited number of European countries, it has become mag- 
nified in the present war because of the fact that this country maintains 
large numbers of troops in strategic places throughout the world. 

The controlling legal principles of international law are stated in 
one of Chief Justice Marshall’s great opinions reported in Schooner 
Exchange v. M’Faddon, 7 Cranch 116, decided in the February Term, 
1812. This opinion demonstrates that the Chief Justice was as great 
a master of international law as he was of constitutional law. It merits 
examination and study, particularly under present conditions, since it 





1Ex Parte Quirin, 317 U. S. 1. Recently Judge Underwood, United States 
District Court, Columbus, Ohio, in a case as yet unreported, dismissed a writ of 
habeas corpus sued out by a civilian merchant seaman under sentence of two years 
confinement at the Chillicothe Federal reformatory. Petitioner had been con- 
victed by an Army Court Martial held at Casablanca, Morocco, of striking the 
civilian captain of a merchant ship on the high seas in convoy carrying soldiers 
and military supplies to the zone of operations. 

Cf. In Re Berue, 54 Fed. Supp. 252; McCune v. Kilpatrick, 53 Fed. Supp. 80. In 
each of these cases the jurisdiction of a military court over a merchant seaman 
was sustained, and petition for writ of habeas corpus denied. In the Berue case 
petitioner had been convicted by an Army court-martial held at Casablanca, Mo- 
rocco, of an offense involving a serious breach of discipline committed on the 
merchant ship on the high seas in convoy carrying military supplies to the zone of 
operations. In the McCune case the merchant seaman was held in military cus 
tody awaiting trial by general court-martial for jumping ship in port at Norfolk 
loaded with troops and military supplies for transportation to zone of operations. 
These decisions are reported to have created consternation among the C. I. O., and 
the final outcome will be awaited with interest. 
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is an exceptionally clear description and explanation of the attributes of 
sovereignty. 

After observing that the jurisdiction of courts is a branch of that 
which is possessed by the Nation as an independent sovereign power, 
the Chief Justice said: 


‘‘The jurisdiction of the nation within its own territory is 
necessarily exclusive and absolute. It is susceptible of no limitation 
not imposed by itself. Any restriction upon it, deriving validity 
from an external source, would imply a diminution of its sovereign- 
ty to the extent of the restriction, and an investment of that sov- 
ereignty to the same extent in that power which could impose such 
restriction. 

All exceptions, therefore, to the full and complete power of a 
nation within its own territories, must be traced up to the consent 
of the nation itself. They can flow from no other legitimate source. 

This consent may be either express or implied. In the latter 
ease, it is less determinate, exposed more to the uncertainties of 
construction ; but, if understood, not less obligatory. 

The world being composed of distinct sovereignties, possessing 
equal rights and equal independence, whose mutual benefit is pro- 
moted by intercourse with each other, and by an interchange of 
those good offices which humanity dictates and its wants require, 
all sovereigns have consented to a relaxation in practice, in cases 
under certain peculiar circumstances, of that absolute and complete 
jurisdiction within their respective territories which sovereignty 
confers. ”’ 


The Chief Justice pointed out two cases in which waiver of exer- 
cise of exclusive territorial jurisdiction is to be regarded as established, 
viz, (1) exemption of the person of the sovereign from arrest or de- 
tention within a foreign territory, and (2) immunity which all civilized 
nations allow to foreign ministers. 

With particular reference to the subject in hand, the Chief Justice 
said : 

‘A third case in which a sovereign is understood to cede a 
portion of his territorial jurisdiction is, where he allows the troops 
of a foreign prince to pass through his dominions. 

In such ease, without any express declaration waiving juris- 
diction over the army to which this right of passage has been 
granted, the sovereign who should attempt to exercise it would cer- 
tainly be considered as violating his faith. By exercising it, the 
purpose for which the free passage was granted would be defeated, 
and a portion of the military force of a foreign independent nation 
would be diverted from those national objects and duties to which 
it was applicable, and would be withdrawn from the control of the 
sovereign whose power and whose safety might greatly depend on 
retaining the exclusive command and disposition of this force. The 
grant of a free passage, therefore, implies a waiver of all jurisdic- 
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tion over the troops during their passage, and permits the foreign 
general to use that discipline, and to inflict those punishments 
which the government of his army may require.’’ 


The distinction between private individuals traveling in foreign 
countries for their own diversion or in pursuit of commercial activities 
and members of Armed Forces was expressed by the Chief Justice, as 
follows (p. 487) : 


‘*When private individuals of one nation spread themselves 
through another as business or caprice may direct, mingling indis- 
criminately with the inhabitants of that other, or when merchant 
vessels enter for the purposes of trade, it would be obviously in- 
convenient and dangerous to society, and would subject the laws 
to continual infraction, and the government to degradation, if such 
individuals or merchants did not owe temporary and local alleg- 
iance, and were not amenable to the jurisdiction of the country. 
Nor can the foreign sovereign have any motive for wishing such 
exemption. His subjects thus passing into foreign countries are 
not employed by him, nor are they engaged in national pursuits. 
Consequently, there are powerful motives for not exempting per- 
sons of this description from the jurisdiction of the country in 
which they are found, and no one motive for requiring it. The 
implied license, therefore, under which they enter, can never be 
construed to grant such exemption.’’ 


Strict constructionists, it is realized, can point out with some jus- 
tification that much of what the Chief Justice said about jurisdiction 
over military forces might be characterized as obiter, since what was 
directly in issue in the case was whether libelants could attach and 
have restored to them as their property the schooner Exchange, then 
in Philadelphia Harbor. Libelants claimed that while on a voyage from 
Baltimore to a port in Spain the ship had been taken by violence and 
force by certain persons acting under the decrees and orders of Na- 
poleon, Emperor of the French. The Court held, however, that the 
ship was a public armed ship, in the service of a foreign sovereign, with 
whom the government of the United States was at peace, that, having 
entered an American port on the terms on which ships of war are gen- 
erally permitted to enter the ports of a friendly power, the ship must 
be considered as having come into the American territory under an 
implied promise that while necessarily within it, and while demeaning 
herself in a friendly manner, the ship should be exempt from the jur- 
isdiction of this country. 

There are numerous precedents of record wherein the doctrine of the 
Schooner Exchange case has been accorded recognition by the Supreme 
Court, by foreign governments, and by experienced and qualified stu- 
dents of and writers on matters of international law.2 Lord Atkin, 








2Col. Archibald King, Jurisdiction over Friendly Foreign Armed Forces, Vol. 
36, No. 4, The American Journal of International Law, p. 541, et seg. Cf. The Status 
of the United States Forces in English Law, Jd. Vol. 38, No. |. 
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speaking for the British Judicial Committee in Chung Chi Cheung v. 
The King, (1939) A. C. 160, said that the judgment of Chief Justice 
Marshall has illumined the jurisprudence of the world. 

Notwithstanding the authoritative support for the principle of ex- 
elusive jurisdiction of military law over military forces stationed in a 
friendly foreign country, experience demonstrates that it is desirable 
that the matter be a subject of express agreement rather than left to 
implication, since misunderstandings and conflicts of jurisdiction are 
to be avoided. International law is not self-executing, and, in the ab- 
sence of a binding agreement, the principles thereof may not in practice 
be freely recognized. They are effective only when accepted by both 
states concerned with the matter in issue. 

Definite and satisfactory arrangements were made with the French 
and Belgian Governments during the World War, and after protracted 
negotiations an agreement similar in terms with the British Government 
appeared to be approaching conclusion when the Armistice was signed. 
Notwithstanding the absence of a definite arrangement, it has been au- 
thoritatively stated that no trial of a soldier of the American Expedi- 
tionary Forces by a British court actually occurred. 

Following the celebrated Destroyer deal, wherein the United States 
exchanged 50 World War destroyers for the right to lease from the 
owners and pay for lands upon which the United States could build 
bases in certain British possessions, there was negotiated with the 
British Government an agreement relating, among other things, to 
jurisdiction over civil offenses. Time will not permit a review of the 
terms of that agreement, it being sufficient to state that it does not 
accord the United States military and naval personnel in the British 
Colonies containing the leased bases that full and complete immunity 
from jurisdiction of local courts allowed to visiting forces by Chief 
Justice Marshall in Schooner Exchange case. Military and naval per- 
sonnel of the United States are subject to trial for civil offenses either 
in colonial courts or in American military courts. 

That the American Government would consent to the trial of mem- 
bers of its Armed Forces in colonial courts is surprising, since such 
courts reputedly are constituted and organized largely for the purpose 
of dealing with criminal or recalcitrant natives, and, aside from this 
instance, the Government consistently has asserted exclusive jurisdic- 
tion over its own forces. It is conceivable of course that in actual prac- 
tice the colonial authorities may yield exclusive jurisdiction. to American 
military courts. 

Immediately after the entry of the United States into the present 
war and while a large American force was on its way to Australia, the 
Australian Government—and later the New Zealand Government—took 
appropriate steps to concede the United States exclusive jurisdiction 
over its Armed Forces while in that commonwealth, and, it is a matter 
of regret, that there have been numerous recorded instances where a 
member of the United States Army has been convicted and sentenced to 
death by court martial for grave offenses against citizens of Australia. 
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Similar arrangements were made with the British Government, 
followed by an act of Parliament, passed after some debate, and ap. 
proved by the King August 6, 1942, known as United States of America 
(Visiting Forces) Act, 1942. The Act provides, with an exception not 
here important, that all persons who are by the law of the Unite.] States 
for the time being subject to the military or naval law of that country 
shall be deemed to be members of those forces, and a certificate of the 
representative of the United States that a described person is subject 
to the military or naval law of the United States is made conclusive evi- 
dence of that fact. 

The press has reported several instances of trials by United States 
Courts martial of American soldiers for capital offenses, there being in 
two instances acquittals and in others convictions, followed by sentences 
to death. Only the other day a soldier was hanged in an American dis- 
ciplinary camp for murder of a British subject. In one case the re- 
viewing authority mitigated the sentence to life imprisonment. It is 
of interest to note in passing that under the Articles of War, as amended 
by the act of June 4, 1920, a sentence of a court martial may be miti- 
gated or suspended, but it is no longer possible for a legal sentence of 
a court martial to be increased in severity by subsequent action (A. W. 
40). 

The arrangement as to the United Kingdom did not of its own 
force apply to the Dominions, but by Order-in-Council the provisions of 
the act cited above were extended to the British Crown Colonies except 
those within the scope of the leased-base agreement. The Government 
of India, by appropriate action, has conceded that American military 
courts have exclusive jurisdiction over personnel of the Armed Forces 
and an agreement to the same effect has been made with Egypt by an 
exchange of diplomatic notes. 

Strangely enough, negotiations between the United States and the 
neighboring Dominion of Canada in respect of this matter were not 
concluded until December 20, 1943, when the Government of that Do- 
minion issued an Order-in-Council defining the legal position of mem- 
bers of the Armed Forces of the United States charged with having 
committed offenses while in Canada, and providing, inter alia, that 4 
service court of the United States shall have jurisdiction to try all 
members of its forces in Canada in respect of every offense committed 
by any of its members in Canada. 

The Order-in-Council followed a decision of the Supreme Court of 
Canada rendered on August 3, 1943, in Reference Re Exemption of U. 8. 
Forces from Canadian Criminal Law, (1943) 4 D. L. R. 11. The cause 
came up on reference from the Governor General in Council of two 
specific questions in substance, (1) Are members of the military or naval 
forces of the United States present in Canada in connection with mili- 
tary operations exempt from criminal prosecution in Canadian Courts! 
(2) Has Parliament or the Governor General in Council jurisdiction 
to enact legislation providing for such exemption ? 
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Elaborate arguments were presented to assist the Court. The law 
officers of the Dominion Government took the affirmative position as 
to both questions but the Attorneys General of five out of the nine 
Provinces argued the contrary. The United States Government officially 
was not a party, although unofficial and unsigned but carefully pre- 
pared memoranda were submitted to the Court through the Canadian 
Government. 

The Court of five members divided three ways—a circumstance 
rather suggesting a close affinity in spirit between the two high Courts 
on the North American Continent. The Chief Justice in an opinion 
concurred in by am associate declined to accept the contention that the 
doctrine of the Schooner Exchange case could be applied in the absence 
of implementing legislation. The views of the Chief Justice were based 
upon what he characterized as a principle jealously guarded by the 
British as one of the essential foundations of their constitutional lib- 
erties. The substance of this principle is that the military is subordinate 
to the civil and as explained by the Chief Justice: 


‘*A soldier is subject to the same criminal liability as a civilian. 
He may when in British dominions be put on trial before any com- 
petent ‘civil’ (i. e., non-military) court for any offence for which 
he may be triable if he were not subject to military law, and there 
are other offences such as murder for which he must in general 
be tried by a civil tribunal.’’ 


Thus it is apparent that the British system does not accord military 
courts plenary jurisdiction similar to that accorded American courts 
martial by the American law. A third Justice in a separate expression, 
with some qualifications, concurred in substance with the Chief Justice. 

Two members of the Court in individual opinions reached the con- 
clusion that, since the doctrine of the Schooner Exchange case is a recog- 
nized principle of international law which has become a part of Canadian 
municipal law, members of United States armed forces present in Canada 
under conditions here considered are not subject to prosecution in 
Canadian courts. 

All five were of the opinion that it was within the powers of Par- 
liament or of the Governor General in Council, to enact legislation sim- 
ilar to the statute of the United Kingdom—the United States of America 
(Visiting Forces) Act, 1942. 

Undoubtedly all relevant considerations thoroughly justify the Gov- 
ernment of the United States in insisting that under international law 
it 1s entitled to and must retain to military courts, to the exclusion of civil 
courts, prosecution for civil offenses and the otherwise disciplining of 
its armed forces stationed in a foreign country. 

The ultimate function of military force is to wage war. From a 
military and governmental point of view the prime concern is that the 
time and energies of all members of the armed forces be devoted so far 
as possible to their military duties without detention in custody of civil 
authorities, and this is especially important in time of war. 
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A soldier can be promptly punished under military law and yet 
remain subject to military discipline and control and receive the benefits 
of military training and instruction. Detention or the service of time 
in a civil jail is likely to result in such physical, mental, and military de- 
terioration that the services of the soldier will be lost or become value- 
less. 

Moreover, the Army is making great efforts to restore offenders to 
honorable service. Rehabilitation camps or centers have been estab- 
lished in various localities where life is rugged but the reward is restor- 
ation to duty and ultimately an honorable discharge.* 

Another element to be considered is the unfortunate fact that mod- 
ern war tends to cause or aggravate mental weaknesses, resulting some- 
times in criminal manifestations. It cannot be denied that it is the duty 
and obligation of the government to assume responsibility for and to 
treat such cases. They should not be abandoned to foreign civil courts 
and institutions. 

While it is imperative that the United States have entire control 
over its military personnel at all places and at all times, the need for 
the jurisdiction of military law to obtain to the exclusion of civil law 
is even greater and more impelling in countries other than Great Britain 
and its Dominions and Colonies. 

Fundamentally, the United States and Great Britain and the do- 
minions have the same concepts of law, procedure and punishment, and 
there is a marked similarity between their penal institutions, their or- 
ganization, facilities, and practices, and, a circumstance of great im- 
portance, there is a common language. 

But the United States has forces stationed throughout the world.‘ 
Aside from the countries where English law prevails, these troops are 
stationed where not only are legal concepts different from those pre- 
vailing in the United States but jails and penal institutions often are of 
ill repute. And there are obvious and insurmountable difficulties and 
complications created by differences in language. Moreover, native com- 
plainants or witnesses may prove to be unreliable and prejudiced and 
their officialdom venal and corrupt. 

There still is a final consideration and that is that the Constitution 
of the United States (Amendment 8) specifically prohibits cruel and 
unusual punishments. Members of the military are in an entirely dif- 
ferent classification from those present in foreign countries for pleasure 
or to engage in business enterprises. Some of them have been inducted 
in the Army against their will and all of them are abroad solely be- 





3 In a recent well publicised case of local interest a soldier, after a long series 
of escapades, including serious civil offenses, was sentenced by a court martial to dis- 
honorable discharge and 10 years’ confinement. Dishonorable discharge was sus- 
pended, period of confinement mitigated to 7 years, and prisoner committed to 
the rehabilitation center at Fort Sheridan. . 

4It has not been possible to develop information as to what arrangements exist 
in certain countries where American troops are stationed. But it is understood 
that some recognize the exclusive jurisdiction of American military courts or that 
such jurisdiction is asserted and in actual practice not contested. 
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cause ordered there by their commanders to execute the policies of their 
government. It is manifest, therefore, that they are entitled to the pro- 
tection of the spirit of the constitutional guarantee against cruel and 
unusual punishments so long as members of the military forces of the 
United States. Undoubtedly it would disturb the morale of the Amer- 
iean people to learn that one of their fellow citizens, even though guilty 
of serious crime, after being abandoned to his fate in a foreign land 
among people with strange customs and speaking a strange language, 
by the command that brought him overseas, were guillotined, beheaded, 
garroted, or otherwise subjected to medieval or oriental forms of pun- 
ishment. 

So far as the Armed Forces are concerned, American military law 
and military justice ought to and does follow the Flag. 








Reparation in Motor Carrier Cases 


By WarrEN H. WAGNER 


In a paper under the same title, published in the June 1941 issue of 
the I. C. C. Practitioners’ Journal (8 I. C. C. P. Journal, 795), the writ- 
er hereof discussed a number of questions prompted by this subject, and 
referred to certain decisions of the divisions of the Commission bearing 
thereon. 

Under date of April 4, 1944 (released April 19, 1944) the whole 
Commission, (three Commissioners concurring, one dissenting, and two 
not participating) in a report written by Commissioner Alldredge, used 
MC-C-352, Bell Potato Chip Company v. Aberdeen Truck Line et al, 
as ‘‘an appropriate medium for a thorough reexamination of the matter 
with a view to establishing a consistent precedent for future guidance.” 

It is desirable from many standpoints for the Commission thus to 
bring forward definite statements of its views on phases of both ad- 
ministrative law and procedure which come before it for decision. 

In this decision on a matter of procedure there seems to have been 
unanimity of opinion among the Commissioners, except on the one 
question as to whether suit in court should be pending at the time com- 
plaint is filed with the Commission, and the complaint before the 
Commission should indicate that such court action had been instituted. 

A part of this difference of opinion among the Commissioners 
arises even as to what the majority opinion really states on the question. 
(See concurring opinions by Commissioners Patterson and Aitchison, 
and dissenting opinion by Commissioner Lee.) Be all of that as it 
may: Should it be necessary that suit be instituted prior to filing com- 
plaint with the Commission seeking a determination of reasonableness 
or applicability of motor carrier rates in the past? When the Com- 
mission under Part I of the Interstate Commerce Act passes upon the 
reasonableness or applicability of rail rates in the past, and issues an 
order awarding reparation, it has no assurance that if the railroads 
do not abide by that order that the shipper will file suit in court to 
enforce the award. 

Should the Commission require the shipper to go to the expense 
of performing what may be a vain act? To illustrate: A small shipper 
files complaint attacking the reasonableness or applicability of motor 
carrier rates, past, present, and future. He has a traffic manager 
who can carry through that proceeding before the Commission without 
additional expense of any consequence. It may even be handled on 
shortened procedure. He has no assurance of success before the Com- 
mission, and the filing of a suit in court would require the employment 
of expensive outside counsel. If he fails before the Commission, the 
expenses incurred in connection with the court proceeding would be 
waste. For example, should complainant in MC-C 392, Wolfe Wear-U- 
Well Corp. v. Columbus & Chicago Motor Freight, Inc., et al., file court 
action even though in his complaint he seeks only $5.43 reparation. 
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When a complaint before the Commission assails past, present, and 
future rates, often little, if any, additional evidence is introduced bear- 
ing upon past rates which is not also introduced in support of the 
rates sought for the future. In light of that, one can scarcely say 
that such a proceeding might be ‘‘frivolous’’ merely because of the 
inclusion of rates charged in the past. If, in the given complaint, rates 
for the future are not sought, then, of course, the entire effort is de- 
voted to the determination of lawful rates in the past. But, in either 
event, there is little likelihood of the complaint as to past rates being 
“frivolous. ”’ 

It is in court that an action (started prior to filing a complaint 
with the Commission) becomes ‘‘moot’’ if the shipper should fail be- 
fore the Commission. And if the action before the court becomes 
“moot,’’ the shipper would waste that much money and effort. 
Whether court action should be started before or after complaint is 
filed with the Commission, or before or after decision by the Commis- 
sion, should be left to the discretion of the shipper. 

It would seem that the Commission in announcing this rule of 
procedure did not go quite far enough. This has reference to cases 
embracing inapplicability of rates. 

Generally speaking, where interpretation of tariffs includes terms 
used in the industry which call for construction by the Commission be- 
cause of its special knowledge and experience, the Commission must 
initially determine the applicable rate; whereas, where the tariffs do 
not contain such words, a court may interpret the tariffs, the same as 
it interprets contracts or wills, and therefore the Commission does not, 
in such cases, have exclusive primary jurisdiction, but has concurrent 
jurisdiction. There are some instances in which it is difficult to draw 
the line whether a given state of facts falls within one or the other of 
those two categories. To remove all doubt as to that, it would appear 
safer to file complaint with the Commission. 

The decision in the Potato Chip Case suggests a different proced- 
ure in cases relating to applicability of rates than in cases in which the 
issue is reasonableness or prejudice. In the former, the Commission 
appears to take it for granted that the motor carrier will abide by the 
Commission’s decision as to the applicable rate, and make reparation; 
or, if the motor carrier does not make refund, the motor carrier will 
be subject to criminal prosecution. Does the Commission contemplate 
that it will institute criminal prosecution in all such cases where the 
motor carrier disagrees with the Commission’s interpretation and de- 
clines to make payment? But will such procedure produce the civil 
relief (reparation) sought by the shipper? Or, should not the same 
civil court procedure be followed in cases in which the question at is- 
sue is applicability of rates, as the Commission outlines should be 
fellowed in cases where the issue is one of reasonableness or prejudice? 

With those thoughts in mind, quotations are here made at length 
from the decision of the Commission in the Potato Chip Case: 
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‘Part II of the Interstate Commerce Act, unlike parts I and III, 
confers no authority upon us to award reparation in respect of un. 
lawful rates charged on shipments in the past. Complainants herein 
do not ask that we make an award of reparation but do ask that we 
make an administrative determination of the lawfulness of rates charged 
on past shipments. Our authority to make such a determination has 
been considered several times in decisions by divisions of the Com. 
mission. The instant proceeding affords an appropriate medium for 
a thorough reexamination of the matter with a view to establishing 
a consistent precedent for future guidance. Prior decisions will first 
be briefly reviewed. 

“In W. A. Barrows Porcelain Enamel Co. v. Cushman M. Delivery, 
11 M. C. C. 365, division 5 passed upon a complaint alleging that 
certain rates that had been assessed against designated shipments of 
frit (glazing compound) were inapplicable and were and would be 
for the future in violation of section 216 (d). The division held that 
a necessary part of the power to prescribe rates for the future was the 
power to examine the entire rate situation and to determine what rates 
were applicable and lawful on past shipments. The rates charged 
were found applicable and not otherwise unlawful. The complaint 
was dismissed. This decision was followed in Kingan & Co. v. Olson 
Transp. Co., 32 M. C. C. 10, wherein the same division, dealing solely 
with the lawfulness of past rates, found them unreasonable to the extent 
that they exceed the aggregate of intermediate rates. To the same 
effect was the decision in Hausman Steel Co. v. Seaboard Freight Lines, 
Inc., 32 M. C. C. 31. 

“*In Dixie Mercerizing Co. v. ET & WNC Motor Transp. Co., 21 
M. C. C. 491, division 5 dealt with a complaint that rates on shipments 
of cotton yarn were unreasonable and would be unreasonable for 
the future. It reaffirmed our jurisdiction to pass upon the question 
of past unlawfulness, found the rates not to have beeen unreasonable 
or otherwise unlawful, and dismissed the complaint. This case was 
reopened and reheard, and after oral argument on the question of juris- 
diction, division 3 thoroughly considered this issue and affirmed the 
prior findings. 41 M. C. C. 355.* 

‘“We are in accord with the view expressed in the cited cases 
that we have authority to pass upon the lawfulness of rates on past 
shipments under part II of the act. This conclusion is based upon 
consideration not only of the general powers expressly conferred in 
section 216 (b), (d), and (e) and section 204 (a), (6), (¢), and (4d), 
and others enumerated below. but also those powers which, upon con- 
sideration of the act as a whole, may reasonably be deemed to be im- 
plicit in the statute. In prior decisions reliance has been placed par- 
ticularly upon section 216 (e) relating to the filing of complaints and 
the determination and prescription of lawful charges. Attention should 
be directed to section 204 (c) which has no precise counterpart i 





*See also certain cases cited in footnote 3, page 358, which are not discassed 
above. 
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part I and which, as to the lawfulness of charges on past shipments, 
is perhaps even more pertinent. This provision is as follows: 


‘«*Upon complaint in writing to the Commission by any person, 
State board, organization, or body politic, or upon its own initiative 
without complaint, the Commission may investigate whether any 
motor carrier or broker has failed to comply with any provision 
of this part, or with any requirement established pursuant thereto. 
If the Commission, after notice and hearing, finds upon any such 
investigation that the motor carrier or broker has failed to comply 
with any such provision or requirement, the Commission shall 
issue an appropriate order to compel the carrier or broker to com- 
ply therewith. Whenever the Commission is of opinion that any 
complaint does not state reasonable grounds for investigation and 
action on its part, it may dismiss such complaint.’ 


‘“‘The duties and obligations of common carriers by railroad and 
by motor vehicle with respect to rates and charges have been placed 
by Congress upon the same footing. As with railroads, motor carriers 
have the right initially to establish rates, and carriers and shippers 
are bound to treat such rates as lawful until they have been declared 
unlawful by the Commission. Charges for transportation by both 
classes of carriers ‘shall be just and reasonable, and every unjust and 
unreasonable charge . . . . is prohibited and declared to be unlawful.’ 
Section 1 (5) (a) and section 216 (d). The charges of both must not 
be unjustly discriminatory or unduly prejudicial or preferential. Sec- 
tion 2, section 3 (1) and section 216 (d). Each class of carrier must 
adhere strictly to its filed tariffs, and departures and variations there- 
from are forbidden. Section 6 (7) and section 217 (b). Pennsylvania 
R. Co. v. International Coal Mining Co., 230 U. S. 184, 196. 

“To hold that a motor carrier which has violated any of these 
prescribed duties is immune to civil liability to one injured thereby 
while rail and water carriers similarly offending must respond in 
damages would be not only at variance with the fundamental rule of 
ubt jus ibi remedium but would also disregard the provisions of sec- 
tions 216 (j), 217 (b), and 22, which preserve all common-law and 
statutory remedies. The statute, by declaring unlawful and prohibit- 
ing unreasonable and discriminatory rates, has superseded the common- 
law right but has not abrogated remedies heretofore recognized. See 
Teras & P. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426; Mitchell 
Coal & Coke Co. v. Pennsylvania R. Co., 230 U. S. 247, 258. Attention 
should also be directed to the decision of the Supreme Court, dated 
January 3, 1944, in Federal Power Commission v. Hope Natural Gas 
Co. ——__—- U. S. —-———._ It is there shown that in aid of State 
regulation the Federal Power Commission made certain findings 
with respect to reasonableness in the past of rates for gas under pro- 
visions of law similar to those here considered. The Court did not 
undertake to pass upon the validity of this action but merely held 
that it was not reviewable in advance of proceedings to make the find- 
ings effective. 
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‘*How, then, is a shipper who has been injured by the exaction of 
an unlawful motor-carrier rate to obtain redress against an unwilling 
carrier? The answer is, in the courts. But such actions, being transi- 
tory, will be justifiable in many different jurisdictions. In this situ. 
ation the reasoning of the Abilene Case becomes equally cogent here. 
If uniformity and equality of motor-carrier rates are to be maintained, 
whether there be involved the lawfulness of past or of present rates, 
the same necessity exists for having the matter settled by a single tri- 
bunal. It was pointed out in Baltimore & O. R. Co., v. United States 
ex rel. ..Pitcairn Coal Co., 215 U. S. 481, that the fundamental princi- 
ple upon which the Abilene Case was decided was the ‘inextricable 
confusion’ that would arise if separate courts and juries passed upon 
the reasonableness of past rates without prior administrative deter- 
mination. In the omission in part II of reparation provisions com- 
parable to those in part I, we find no warrant for holding that past 
unlawfulness of motor-carrier rates is a matter to be left exclusively 
to the particular court in which an aggrieved shipper may seek relief. 
The basic authority to make findings of past unlawfulness is in those 
provisions of part I which impose the duty upon the carrier of main- 
taining reasonable and non-discriminatory rates. A like administrative 
jurisdiction is to be found in part II even though the procedural au- 
thority has been withheld. 

‘“We are satisfied that the rationale of the Abilene Case has been 
translated into legislative grant under part II and that damages for 
the exaction of an unreasonable rate, specifically forbidden are not re- 
coverable without a determination by us of what was the reasonable 
rate whereby they may be measured. 

“*It is also to be noted that in proceedings presenting the issue of 
applicability of rates it is a well-established doctrine that consideration 
by us prior to court action is essential where it is necessary to inquire 
into questions of fact or to construe terms in a tariff used in a special 
or technical sense. Great Northern Ry. Co. v. Merchants Elevator Co., 
259 U. S. 285, and cases therein cited. 

**Granted this jurisdiction, the question remains when and in what 
circumstances it is to be exercised. The usual purpose of invoking 
our jurisdiction in adversary proceedings to find past unreasonableness, 
unjust discrimination, or undue prejudice in motor-carrier rates is to 
lay the groundwork for a money judgment in a court action. Our de- 
termination of such issues in circumstances of this kind is not self- 
executing. Unless the carriers concerned are willing to be governed 
by our conclusions, our action becomes merely a step preliminary to 
a suit in court. Part II does not provide any limitation period for 
such a suit and therefore resort would be necessary to the statute of 
limitations of the jurisdiction in which the suit is brought. Doubt- 
less the period would be found to vary among the several States. 

“‘In circumstances such as described it is apparent that pre- 
cautions should be taken to prevent the filing of frivolous or moot 
complaints. Without attempting at this time to devise a precise rule 
we think it pertinent to point out that, generally speaking, adversary 
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proceedings involving past unreasonableness, unjust discrimination, or 
undue prejudice under part II should not be brought before us prior 
to the institution of a suit in court in which damages are sought 
predicated upon the unlawfulness alleged in the complaint. The com- 
plaint should show that such suit has been brought within the period 
allowed by the applicable statute of limitations. There may be other 
situations in which we should exercise this jurisdiction. In this con- 
nection, it may be noted that it is a recognized practice to hold in abey- 
ance court proceedings pending the determination by the Commission 
of administrative questions. Eastern-Central Motor Carriers Asso. Vv. 
United States, ————— U. S. —————; General American Tank Car 
Corp. v. El Dorado Term. Co., 308 U. 8. 422; Mitchell Coal & Coke Co. 
V. Pennsylvania R. Co. supra; Morrisdale Coal Co. v. Pennsylvania R. 
Co., 230 U. S. 304, 314; Southern Ry. Co. v. Tift, 206 U. S. 428, 434. 

‘“‘The same reasoning does not apply where the issue is applica- 
bility. When we find that rates charged by a carrier are inapplicable, 
it at once becomes the duty of the carrier to refund any overcharges 
and of the shipper to pay any undercharges, without an order or other 
action on our part and without resort to a court. It is to be noted that 
section 222 provides penalties for failure to observe the provisions of 
tariffs on file with us. Both carriers and shippers might be willing 
to abide by our finding, in which event the controversy would be ended. 
Furthermore, if the tariffs remained unchanged our determination will 
serve as a guide for their application in the future which both carriers 
and shippers would be obligated to follow. ... 


“PATTERSON, Chairman, concurring : 


‘“‘T eoneur in the findings herein except that which requires a 
complainant to show that a court action has been instituted before we 
will entertain a complaint assailing the lawfulness of motor carrier 
rates and charges in the past. 


“AITCHISON, Commissioner, concurring : 


‘“‘T concur in the findings herein, but I do not read the report as 
requiring a complainant to show that a court action has been instituted 
before we will entertain a complaint which puts in issue the lawfulness of 
motor carrier rates and charges in the past. To me the report is very 
clear in its indication that in appropriate circumstances we will en- 
tertain a complaint of this character, although no court action has 
been instituted. 


“COMMISSIONER MAHAFFIE concurs in the results. 
“LEE, Commissioner dissenting : 


‘“‘After much thought, Division 5 came to the conclusion that, 
even though Part II of the Act does not empower us to make awards 
of reparation, we have the power to entertain complaints attacking 
the applicability and reasonableness of rates charged in the past and to 
make findings with respect thereto. W. A. Barrows Porcelain Enamel Co. 
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v. Cushman M. Delivery, 11 M. C. C. 365; Kingan & Co. v. Olson Transp, 
Co., 32 M. C. C. 10; Dixie Mercerizing Co. v. ET & WNC Motor Transp, 
Co., 21 M. C. C. 491. Division 3 arrived at a similar conclusion in a re. 
port on further hearing in the case last cited above, 41 M. C. C. 355, 

‘It is here held that what are described as ‘adversary proceed- 
ings’ by the majority ‘should not be brought before us prior to the 
institution of a suit in court ....’ I am of the opinion that this is an 
unnecessary requirement. Assuming that we have jurisdiction to de. 
termine the lawfulness of motor carrier rates and charges in the past, 
the entertaining by us of a complaint should not be made contingent 
on a suit in court. Either all shippers should be free to prosecute 
such complaints or no shipper should be permitted to do so. If we 
should become burdened with ‘frivolous’ or ‘moot’ complaints, and 
there is no indication that we will be, consideration of appropriate 
rules to eliminate them might be desirable. No need has yet appeared, 
however, for such rules. I do not, therefore, approve the requirement 
made in the instant report that the complaint should show that a court 
action has been instituted. 


‘*COMMISSIONER SPLAWN did not participate in the disposition of 
these proceedings. 


‘*COMMISSIONER ROGERS was necessarily absent and did not partici- 
pate in the disposition of these proceedings. ’’ 
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After The War is Over—Transportation Problems* 


‘‘After the war, what of us?’’ Men everywhere are asking this 
question. The Pacific Coast wants to know what will become of its 
great war plants and the new industrial communities created to service 
them. What of the future for the hundreds of thousands of men and 
women who have come in, and for the men and women who went away 
to serve under the flag, but whom we pledged shall be cared for when 
they return? What use can be made of the great power plants, the 
aluminum, steel, and wood conversion plants? Where may raw ma- 
terial be obtained, and where shall markets be found? Much the same 
questions are asked wherever the course of war has scoured new chan- 
nels for industry. 

No one can give in detail an answer approaching certainty, although 
acres of pulp-wood have been used in the attempt to chart the future 
course. There are still too many unknowns to permit solution of the 
problems, except by approximations based upon assumptions which may 
turn out to be invalid. No one knows when, or how, the war will end, 
or what demands we must meet and changes in our domestic economy 
and social structure we must make before that time comes. 

We do know that for an indefinite length of time, during and after 
the war, we are in for more difficulties than we have yet experienced. 
What we decide and do with the toughest problems ever set by fate will 
measurably control the future of humanity. These are questions too 
big for twenty-minutes discussion. But transport, international and 
domestic, will always be a factor requiring consideration, and often will 
control the answer. Some far-reaching, long range transportation ques- 
tions already confront us, and discussions are now under way with view 
to possible present adaptation of some solutions which have been pro- 
posed. 

I need not stress the importance of good, cheap and abundant trans- 
port to those on the Pacific Coast, located thousands of miles away 
from its principal markets with many thousands of square miles of 
relatively unpopulated land in between. Nor is it necessary for me to 
attempt to persuade the grandchildren of men and women who crossed 
the plains by ox-team, or who came around the Horn, or traversed the 
Isthmus, that transport is a vital necessity. The generation which fol- 
lowed these pioneers remembers the devastating car shortages of 1905- 
1922, and the great rate controversies which brought bitterness and 
disunity to the Pacific slope and turned healthy competition into de- 
structive rivalry between neighbors who at all times should have been 
mutually helpful friends. 

While the war has taken a heavy toll of the plant and facilities of 
the carriers, it has advanced the art of transportation by discovering 





* Address by Honorable Clyde B. Aitchison, April 24, 1944, before Chamber of | 
Commerce, Portland, Oregon. 
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new materials and developing new operating methods. It has renewed 
the pioneering spirit and power of improvisation of the staff. We need 
not be surprised if the great operating men of the next decade should 
come from those who are coaxing service out of tea-kettles and twisted 
rails in the Middle East and in Asia, or are keeping the convoys of 
trucks going through the deserts, or learning about shipping while 
stowing cargo until the Plimsoll goes out of sight, and by keeping the 
ship going right in its place in line through submarine infested waters. 
Or perhaps they were among the men who flew ammunition across the 
jungles and deserts of Africa on an unmarked course in the black of 
night, and enabled the British tanks to stop Rommel at El Alamein. 
There probably will be a difficult period of transition before plant and 
equipment renewals can be made. Necessary changes for reconversion 
of supply plants will take time. But the long-run outlook is good for 
both plant and operation, and for an even better degree of safety, flex- 
ibility, and economy of operation than we have known in the past. 

The financial stability and soundness of the transport agencies is 
of great concern in the national transportation policy. 

In the case of the railways there has been a marked improvement 
since the Transportation Act of 1920. There should be and will be 
further improvement in the financial structures. The relation of funded 
debt to investment has been reduced, 1920 through 1942, from 56.70 
percent to 42.46 percent, and of total capital to investment from 101 
percent to 79 percent. Later figures when available will show further 
improvement. The rail carriers in general have reduced their debts 
and fixed charges, and the effect of completion of reorganization pro- 
ceedings in the courts will be further in the same direction. The rails 
will go into the post-war period with less likelihood of defaults in fixed 
charges than ever before. 

The situation as to the water lines is uncertain. Many ships have 
been taken over by the Government, and the time and conditions of 
the return of the property or the equivalent and the replacement of worn 
out or destroyed units are problematical. Many motor carriers have 
been hard hit financially. They have had imposed upon them wage in- 
creases and retroactive wage awards; they have suffered terribly from in- 
ability to secure sufficient repairs and replacement parts and units and 
because a disproportionately large part of the operating personnel, 
being relatively youthful, has been swept into the armed forces. In 
consequence the operating costs of the motor carriers have gone up to 
a degree which could not have been foreseen before Pearl Harbor, and 
the added traffic has carried them to the point where the law of diminish- 
ing returns is applicable. The motor carrier’s margin between the rate 
and necessary outgo is small, and when adversity hits him and pushes 
operating outgo above revenue intake, he has no security holders to take 
up the slack, and therefore many times he quits business. The motor 
carriers’ problems are most difficult, and because of the importance of 
this branch of the highway industry are of great concern to the shipping 
public and the regulatory authorities. 
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I think everyone desires and expects there will be such an improve- 
ment in the machinery for the adjustment of labor disputes, and in the 
technique of adjustment, that the nation need not stand in fear of 
calamitous stoppage of transport because of a controversy concerning 
wages or working conditions. It is just to the employer and employee, 
and it is only fair to the administrative body which fixes rates with re- 
gard to transportation costs, that the reasonable wages of labor should 
be paid promptly when earned, and that such wages be not left unde- 
terminable for many months. 

I can but make passing allusion to some of the far-reaching and 
highly controverted questions now under consideration. Any one of 
them would furnish material for many sessions of an open forum, and 
could not be brought to a conclusion without a prolonged series of hear- 
ings before a Congressional Committee. I can refer to them only top- 
ically. 

1. What recompense, if any, common and other carriers using 
public works, such as highways, waterways, facilities required for air 
transportation, should make for the use made of such publicly con- 
structed or public-aided facilities. As after the war there will doubt- 
less be a considerable program of public works and public aid, and 
facilities of this type are a natural object of such aid, this question will 
assume greater importance as time goes on. 

2. Whether the Federal government should continue in the posi- 
tion of a preferred shipper and receive rate concessions running over 
a billion dollars annually, not only from railways which received land 
grants, but from their railway competitors and other competitors. To 
a lesser degree the States and their municipal agencies are receiving 
special consideration in the way of reduced rates. As to all of these 
governmental rate concessions, claims have been advanced that in prac- 
tice they frequently result in odious personal discriminations between 
private citizens. 

As to the first of these questions, relating to possible compensation 
for the use of governmentally aided facilities, it has been implied by 
some authorities that the burden is shifted from the carrier (and pre- 
sumably from the user of its service) to the taxpayer; and as to the 
second question, relating to special rates for the government, the sit- 
uation is just the reverse, as the benefit to taxpayers must be made 
good by the shippers of non-governmental traffic. 

A very technical and difficult question concerns the treatment for 
income tax purposes of the reserves which are being accumulated by 
earriers for rehabilitation, when the lessening of the emergency makes 
it possible to obtain the material and labor needed to keep plants in a 
state of high efficiency, and also to replace units worn out. or made 
obsolete by the march of progress or by the demands of war. 

Twenty-five years ago, when we were coming out of the period of 
Federal possession and control in the first world war, it was seriously 
considered whether that control should not be extended for a further 
period, five years or so, to let the experiment of Federal operation of the 
railways be carried on in normal times, as a guide to adoption of a 
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policy for the future with respect to government ownership or oper- 
ation. No suggestions as to such ownership or operation are receiving 
attention now. There now seems to be general agreement that the nation 
should continue its policy of private ownership and operation of trans- 
portation facilities and look primarily to the exercise of private initia- 
tive, and not to government ownership or management. 

Within this framework certain fundamentals are now being de 
bated, and as to them most divergent views are expressed by sincere 
men who are deep students of transportation. I think they all center 
around one question which is as old as the Stuart dynasty in Great 
Britain: Competition, or regulation. In the coming months we will 
hear a few words many times, used in many ways, and expressing many 
connotations : competition ; monopolies ; coordination ; integration ; equal- 
ity; uniformity. Some of these will be the Interstate Commerce or 
Maritime Commission’s headaches, or be for the Civil Aeronautics Board 
and some Congress or the courts or some other agency must solve. 
They have the common quality that all are concerned with inter- 
earrier relations, either relations between carriers of the same type, 
or between carriers of different types, individually or as groups. 
There are head-on conflicts in existing law and in policies of adminis- 
tration which must be resolved one way or the other, or be settled by 
compromise sanctioned by law. Both foreign and domestic commerce 
are affected, and certain international relations are vitally concerned. 
I do not attempt to argue the questions, and they are too complex for 
simplification into pithy statements. But the choice of future policy will 
determine the course and manner in which both foreign and domestic 
commerce shall be carried on, and some choice must be made. 

The choice of policies will tend to carry along to solution various 
subordinate questions to conclusions which are consistent with the prin- 
cipal determinations. Some of these conclusions are for the Commission 
to reach, primarily, such as the relative weight to be given to the cost 
of the service to the producer, and the value of the service to the user— 
which is but another way of saying that the marginal cost of supply may 
differ from the marginal utility of the demand. An important question 
capable of like simplification in theory but tremendously difficult in 
administration is the extent to which the rates of one type of service 
may vary, should vary, or must vary, with the levels and changes in the 
rates of another class of carriers, or may be based upon such compet- 
ing rates. 

The conflict between the centrifugal and centripetal tendencies in 
government also puts to us the question whether regulation of all the 
different types of competing carriers shall be lodged in one agency, or 
in the interest of sound policy should be diffused among several agencies 
according to the types of carriers affected. 

A special problem will be presented when the many great defense 
plants are converted to private industrial purposes. Many of them were 
located far inland, and many at great distances from any possible 
markets. In the competitive struggle which is to come, no community 
which has become strongly industrialized in. the last few years will with- 
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out strong resistance let its chief resource be closed down because the 
going basis of freight rates applied to the greater distance of the plant 
gives a controlling advantage to competing plants closer to market. 
Application of the controlling long-accepted canons of rate-making will 
preclude giving many of the distant plants rates which will keep them 
in the competitive race, and when this becomes evident, we may expect 
strong repercussions to follow. The difficulties seem insurmountable, 
unless such matters as distance, relative and actual cost of service, 
and the like, are all disregarded. Even then, someone will have the 
thankless duty of deciding what plants shall survive and which shall die. 

This leads to what is the final question to be posed, and is the most 
far-reaching of them all. Shall future transportation charges be based 
upon the transportation conditions involved, as in the past, or shall 
the Government frankly make use of its power to regulate or prescribe 
transportation charges as one of the means whereby it effectuates de- 
sired social or economic results, such as the diffusion of industry or of 
population, or the more rapid or uniform development of a particular 
section of the country ? 

I should like to refer at more length than is possible to the highly 
successful performance of the American carriers under great and ever 
increasing pressure during the last four years. I pay my tribute of 
respect for the outstanding performance of my colleague and friend 
for more than 25 years, Joseph B. Eastman, whose untimely death was 
hastened by the strains of his duties and his herculean efforts to meet 
them. The whole country has suffered a serious loss in his death. His 
successor, Commissioner J.. Monroe Johnson, has had office space next to 
mine for several years, and I know him well. Colonel Johnson has a 
hard task, and as a western man I bespeak for him all the cooperation 
and active assistance you can give him and his staff, and particularly 
that the same degree of personal confidence be shown him that was uni- 
versally reposed in his predecessor. 








Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces of Our Country 


The helpfulness of those who have supplied information concerning 
our members in uniform is greatly appreciated. There are many of 
these men, however, concerning whom our information may be inac- 
curate and incomplete for various reasons, such as promotion, change 
of location, ete. We publish here the names concerning which there is 
the least uncertainty, giving the information as we have it. The re- 
maining names will be included in the JourNAt for June. Will not each 
member please check these lists for inaccuracies and send to us promptly 
all possible corrections? We should like to publish these in the Septem- 
ber issue. Please also send information concerning additional members 
who may have joined the armed forces. 


On Active Duty 


Major William B. Adams, T.C. (Portland, Oregon) ; last address 
Portland Port of Embarkation, Portland (3), Oregon. 

TIneut. Edward J. Adler, Q.M.C. (Bayonne, N. J.), is assigned to the 
office of the Assistant Superintendent, Army Transport Service, A.P.O. 
868, Care Postmaster, New York, N. Y. 

Major Charles J. Baker, A.C. (American Smelting & Refining Co., 
New York City), 0171823, Provost Marshall, has been assigned to duty 
at Selman Field, Monroe, La. 

Major Maurice J. Barron, U.S.A. (A.T.M. Swift & Co., Atlanta, 
Ga.), has been assigned to the Control Office as Chief of Personnel and 
Training, Liaison Branch in the Warner Robins Air Service Command, 
which includes South Carolina, Georgia and Florida, with headquarters 
at Atlanta. Major Barron entered the service as Lieutenant August 9, 
1942, since which his service has been as follows: Course in Officers 
Training School, Miami; Headquarters Third Air Service Area Com- 
mand; Intelligence Officer of the 100th Service Group; Course at Air 
Service Command Staff School; Instructor at Air Service Command 
Staff School, and advanced to Captain; In May, 1943 in charge of Staff 
School; November 18, 1943 transferred to present assignment (above), 
and promoted from Captain to Major February 18, 1944. 

Major Clarence E. Becker, T.C. (Federal Barge Lines, New Or- 
leans), Room I-B-728 Pentagon Building, Arlington, Va., was shown in 
error in the March JourRNAL as Major Charles E. Becker. (Correction). 

Ensign Hewitt Biaett, U.S.N.R. (Commerce Attorney, Chicago, Bur- 
lington & Quincy Railroad), has been ordered to report for active duty 
at Hollywood, Florida. 


— — 
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Lieut. (j.g.) Robert H. Bierma, U.S.N.R. (Commerce Attorney, Chi- 
eago, Burlington & Quincy Railroad), is stationed in Washington with 
the Transportation Section, Bureau of Supplies and Accounts, Navy 
Department. 

Major Phil W. Bowman, A.C. (Commerce Assistant, Chicago, Rock 
Island & Pacific Railway), is stationed at D.P.T.O., 309 Pickwick Build- 
ing, Kansas City (6), Mo. 

Major Henry E. Boyd (T.M. Wilmington Port Traffic Association, 
Wilmington, N. C.), was last reported on duty at Louisville Medical 
Depot, 0-508183, Louisville 1, Ky. 

Private Robert Boyer (Highland Park, Mich.), was at last account 
serving with Battery G, 9th C.A., Fort Andrews, Mass. 

Tneut. (j. g.) 8. C. Braucher (See March JourNAu), is now stationed 
in Honolulu, Hawaii; address SCV-(S) U.S.N.R., U. S. Navy Purchas- 
ing Office, Navy 128, Fleet Post Office, San Francisco, Calif. 

Major Frank Buck, T.C. (T.M., Libby-Owens-Ford Glass Co., To- 
ledo, Ohio), has been assigned to duty at New Orleans; address 539 
Toulouse Street, that city. 

Tneut. Robert N. Burchmore, U.S.N.R. (Chicago), was stationed at 
Naval Training Station, Quonset Point, R. I., at last report. 

Tieut. Julian 8. Carr (Atlanta, Ga.), may now be addressed Care 
Mathematics Department, Virginia Military Institute, Lexington, Va. 

Captain J. Aiden Connors (VP & GM, Seaboard Freight Lines, New 
York City,) is on duty in England. His present address is 0-923546, 
15th Port (Mobile) T.C., A.P.O. 507, c/o Postmaster, New York, N. Y. 

Captain Robert A. Cooke, T.C. (Mgr. Traffic Department, American 
Newspaper Publishers’ Assn., New York City), after serving in North 
Africa, Sicily and Italy, is now in Tilton General Hospital, Fort Dix, 
N. J., account illness. He was cited by Assistant Chief of Staff, 7th 
Army, Sicily, September 1943 for Performance of Duties in Superior 
Manner as Assistant Rail Officer. 

Private J. J. Cordo, 3rd Platoon, A-6-2, (Empire Carpet Corpora- 
tion, New York City), is at present located at Field Artillery Replace- 
ment Training Camp, Fort Bragg, N. C. 

Colonel L. J. Coughlin (New York City); may now be addressed 
Apt. B-11 James Buchanan, Presidential Gardens, Alexandria, Va. 

Ineut. Robert S. Crossland (Canol Project, Edmonton, Canada), 
has been assigned to Naval Training School, University of Arizona, 
Tueson, Ariz. 

Captain R. H. Dahlberg (Shevlin Pine Sales Co., Minneapolis), is 
assigned to duty at Ogden Regulatory Station, Ogden, Utah. 

Captain W. W. Dalton, A.C. (Law Department, St. L.-S.F. Ry., St. 
Louis), is on duty at Hq., Field Service, Air Service Command, Wright 
Field, Dayton, Ohio. 

Major J. C. Davie, Q.M.C. (Philadelphia), is listed as stationed at 
Arlington, Va., address, 911 North Nelson Street. 

Lieut. Howard Q. Davis (Indianola, Miss.), was, at last account, 
addressed as follows: C-3, A.F.R.T.C. Fort Knox, Ky. 
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Ineut. James L. DeBellevue (Crowley, La.), may be addressed, Air 
Corps, Brooks Field, Texas. 

Ineut. R. P. DeGroote, U.S.N. (Genl. Wast’n. Frt. Agt., Lucken- 
bach SS. Co., Chicago), has recently been transferred to New Orleans. 

Tneut. Kraft W. Eidman, U.S.N.R. (Fulbright, Crooker, Freeman 
& Bates, Houston, Texas), has been assigned to headquarters 8th Naval 
District, 935 New Federal Building, New Orleans 12, La. 

Apprentice Seaman Walter E. Frederick (Fort Wayne, Ind.), is in 
boot training at Camp Peary, Va., and Master at Arms of his Platoon, 
G. S. 40, Area C-6: 

Private Andrew J. Friel, A.S.N. 33-785-577 (Audobon, N. J.), 
A.A.F. ORTD No. 2, 501st Training Group, Bk. 1231, Kearns, Utah. 

Captain Walter Gainer, U.S.C.G., (Chicago), is addressed, U.S.S. 
Tearus, Care Fleet P. O., New York, N. Y. 

Pfc. Bernard G. Gardener, A.S.N. 32625526, (New York City), is 
serving with Battery A, 929 F.A.B.N., A.P.O. 104, U. S. Army, Camp 
Carson, Colo. The branch of the service is Field Artillery, 104th Di- 
vision—‘‘ The Timber Wolves. ’’ 

James A. Geroulis (Chicago, Illinois); Address, Hq. Detachment 
(W) CWS, Edgewood Arsenal, Md. 

Tneut. Jacob Goodman (Petit, Olin and Overmyer, Chicago), is now 
assigned to the Headquarters of the Second Air Force, A-1 Placement 
Section, Colorado Springs, Colo. 

Tneut. Edward M. Grapp, U.S.M.C.R. (Commissioner, Mitchell Traf- 
fic Bureau, Mitchell, S. D.), is now stationed at 53 Dudley Hall, Cam- 
bridge, Mass. 

Captain Charles F. Hale (T.M., Peter J. Schweiter, Inc., Spots- 
wood, N. J.), is on duty at Room 3106 Munitions Building, Washington, 
D. C. 

Pfc. E. J. Hanson, A.S.M.N. 37-522-379, (No. Dak. Public Service 
Commission, Bismarck, N. D.), is on duty with Co. ‘‘1,’’ 16th Q.M.T.R., 
Barracks 238, Fort Warren, Wyo. 

Major George D. Hart (V.P., Farnsworth & Ruggles, San Francis- 
co), is assigned to duty at Q.M. Depot, Jersey City, N. J. 

Colonel J. K. Hiltner, G.S.C. (U.S. Pipe & Foundry Co., Burling- 
ton, N. J.), is addressed as follows: Headquarters A.A.F., M.T.O., 
A.P.O. 750, Care Postmaster, New York, N. Y. 

Captain Wm. C. Hutchison (Formerly T.M., Chase & Co., Sanford, 
Fla.) Signal Corps, U.S.A., has been assigned to the Office of the Chief 
Signal Officer, and is located at Room 2-D-344 Pentagon Building, 
Washington 25, D. C. 

Charles R. Iden (Akron, Ohio) ; may be addressed U.S.S. Ellyson, 
Care Postmaster, New York, N. Y. 

Lieut. Charles D. Kennedy, (Assistant to T.M., Red Arrow Freight 
Lines, Houston); at present in Iran. Address: 0-914058, Hdq. 9th 
Port, T.C., A.P.O. 795, ¢/o Postmaster, New York, N. Y. 

Tneut. Charles H. G. Kimball, U.S.N., Air Field Administrator, has 
been overseas for a year, serving in Africa and Italy—now in Africa. 
Address not available. 
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Prwate Claude N. Knox, A.S.N. 34974883 (formerly T.M., Chandler 
Transfer & Freight Lines, Birmingham, Ala.), is now in Company ‘‘F,’’ 
203rd Bn., at Camp Blanding, Fla. 

Captain Joseph 8. Lafferty, 0-908659, (A.T. & S.F. Ry. System 
Chicago), is now addressed, J.A.G. Hq., NATOUSA, A.P.O. 534, Care 
Postmaster, New York, N. Y. 

Major Ormie C. Lance (N.W. Lumbermen’s Association, Minneap- 
olis), is reported to be on duty at Tobyhanna, Pa. 

Iheut. James G. Lane, U.S.N.R., (Boston), is on duty at Naval Air 
Base, Weymouth, Mass. 

Captain A. E. Later (Chicago, Ill.), Q.M.C. 1605th, C.A.S.U., is 
located at Fort Custer, Mich. 

Theut. (j.g.) Oscar F. Laurie, U.S.N. (Cox & Walburg, Newark, N. 
J.), is in the Scouts and Rangers, and commanded a landing barge in 
the Sicilian invasion. His present address is Com. 8th Phib., Fleet Post 
Office, New York, N. Y. 

Commander Geo. P. Lord, U.S.N.R. (Boston), has been on active 
duty since February 1941. He is assigned to the Staff of the Port 
Director at Boston. 

Private S. J. Maciula, 42105705, (Traffic Manager, Federal Sweets 
& Biscuit Co., Inc., Clifton, N. J.), is now in training in the U. S. Army 
Air Force. His address is Company ‘‘C,’’ 1229 R. C., Barracks 16, 
Fort Dix, N. J. 

Theut. Colonel John B. Marsh (New York City), S.H.A.E.F., may 
be addressed, Civil Affairs Staff, A.S.C. A.P.O. 645, Care Postmaster, 
New York, N. Y. 

Commander F. M. McCarthy, C.E.C., G.M. Gulf Divn., Bull 8.8. Co., 
Pleasanton, Tex.; Address 2nd Special Bn., U.S.N. 131, Fleet P.O., San 
Francisco. 

Major W. W. McCoubrey (Boston Port Authority), is serving at 
7th Port Hq., T.C., Port of Entry, Boston, Mass. 

Captain Russell A. Morin, A.C., (College of Advanced Traffic, Chi- 
cago), is Traffic Officer, Hdqrs. Air Forces Intransit Depot No. 3, Port 
of Stockton, Stockton, California. 

Major A. E. Morris, T.C., (Texas Electric Railway, Dallas) ; at last 
—— was on duty at 52 Mada Avenue, West New Brighton, S. I. 10, 

% : 

Major J. H. Myers, T.C., has been transferred from San Francisco 
Port of Embarkation at Fort Mason, Calif., to 227 Meade, Fort Leav- 
enworth, Kans. 

Captain Edwin F. O’Hanlon (New York City), 3rd Regulating 
Group, U.S.A. Transportation Corps, has been overseas since July 1943. 

Tneut. Col. Wm. C. Otten, T.C. (F.F.T.M. Erie Railroad, New York 
City), is Transportation Officer, Port Agency, War Department, 17 
Battery Place, New York, N. Y. 

Private Samuel Placksin (New York City), has been assigned to 
Service Company, 305th Infantry, A.P.O. 77, Fort Jackson, 8. C. 
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Lieut. Walter E. Perkins, Air Corps (Asst. T.M. Douglas Aircraft 
Corpn., Santa Monica, Calif.), is now Area Transportation Officer, Army 
Air Forces, San Diego, Calif. 

Major Enoch W. Peterson, T.C. (Liquid Carbonie Corp., Chicago), 
is stationed in Omaha, Neb. 

Tneut. John R. Rhoten, Q.M.C., (Salem, Ore.), is stationed at Camp 
Wallace, Texas. 

Tieut. Colonel William A. Roberts, Army Air Corps, (Roberts & Me- 
Innis, Washington), a reserve officer for more than 20 years, has been 
in active service since July 1, 1941. First assigned to the Office of 
Chief of Air Corps, Personnel Division, Washington, he was promoted 
to the rank of Major in March, 1942 and to Lieutenant Colonel in April, 
1942. Colonel Roberts supervised the setting up of the Air Corps Of- 
ficer Training School at Miami Beach, Fla., and served as Director of 
that school until July, 1942, when he became Assistant Chief of Staff 
and Training for Operations in the Third Air Service Area Command 
at Atlanta, Ga. Thereafter, he was assigned to Mobile Air Depot Con- 
trol Area Command, Brookley Field, Ala., where he was Chief of the 
Personnel and Training Division. In April 1943, Colonel Roberts was 
assigned to duty as Control Officer at Warner Robins Air Depot, Macon, 
Ga., and in July of that year to overseas duty with the XIII Air Force 
in the South Pacific Area, where he is Maintenance and Supply Officer. 
He is also acting as Defense Counsel for the General Court Martial in 
that area. 

Sergeant I. Stanley Rosenthal (New York City), is assigned to ser- 
vice in the Military Police Detachment at the Prisoner of War Camp, 
Scottsbluff, Neb. 

Ineut. (j.g.) Bernard J. Rubenstein, U.S.N. (Washington), is sta- 
tioned at Armed Guard Center, Brooklyn, N. Y. 

Jack Sehres (Brooklyn, N. Y.), entered the U. S. Navy May 1, 1944. 

Tneut. Col. Wm. R. Settgas, 0-918749, (Asst. Traffic Director, Amer- 
ican Tobacco Co., New York City), is addressed Port Hqrs. A.P.O. 813, 
Care Postmaster, New York, N. Y. 

Tieut. Merrill Shepard, U.S.N.R. (Pope & Ballard, Chicago) ; pres- 
ent address 3-B, 884 The Pentagon, Washington, D. C., was graduated 
from the Military Government School at Columbia University, and 
after serving in North Africa, Sicily and Italy, returned to the United 
States in January 1944 and is now giving a series of lectures in the Gov- 
ernment Military Schools in the various American Universities. 

Staff Sgt. Irving V. Simon, 32507216 (New York City) ; Address, 
Personnel Sgt. Major, Hqtrs. Detachment, 489th Port Bn., A.P.O. 928, 
Care Postmaster, San Francisco, Calif. 

Major Howard C. Smiley, ASNO-272974, Q.M.C. (Memphis, Tenn.), 
is serving in his second World War. He was in the U. S. Navy from 
March 26, 1917 to August 12, 1919, C.E. (R), Armed Guard and North 
Atlantic Navy Transport Service. In the Reserve Corps, A. U. S. March 
31, 1930 to date, his extended active duty began March 16, 1942 in the 
Q. M. C. at Memphis Army Service Forces Depot as Subsistence Officer, 
Stock Control and Coordinating Officer, Salvage Officer. Later he at- 
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tended Advanced Officers School at Camp Lee, Va., and as this is written 
is enroute overseas to a new assignment. 

Lieut. J. Stephen Sonenclar, U.S.A. (W. T. Cowan, Inc., Hoboken, 
N. J.), is at present attached to the Transportation Unit at Camp Hola- 
bird, Md. 

Lieut. Harold E. Spencer, U.S.N.R. (Illinois Central Railroad, 
Chicago), now stationed in the Canal Zone. His address is Box 204, 
Navy 121, A.P.O. New York, N. Y. 

Captain Frank L. Tourtellot (G.T.M., Dr. P. Phillips Co., Orlando, 
Fla.) ; Address, 400 Harnell Avenue, Oakhurst, N. J. 

C. H. Vescelius, (A.T.M., Binney & Smith Co., New York City), 
SpV3c, Squadron VR-8, NATS NAS, is at present located at Patuxent 
River, Md. 

Colonel Albert C. Welsh, T.C. (Brooklyn Chamber of Commerce), is 
Deputy Port Transportation Officer, Port of Embarkation, U. 8S. Army, 
Brooklyn, N. Y. 

Major R. W. Wettstyne, U.S.A. (Assistant Traffic Manager, The 
Firestone Tire & Rubber Co., Akron, Ohio), has been placed on in- 
active duty to permit him to assume the duties of traffic manager for 
the Firestone Company following the death of the former traffic man- 
ager. Major Wettstyne has served since September 29, 1942 as fol- 
lows: With the St. Louis Transportation Agency; as District Transpor- 
tation Officer, Kansas, Missouri and Nebraska with headquarters at Kan- 
sas City ; at Pacific Coast Transportation Corps, Officers Training School, 
Camp Stoneman, California; at Headquarters 7th Transportation Zone, 
Omaha; as Commanding Officer, District Transportation Office, Kansas 
City; and latterly as District Transportation Officer, Colorado and 
Wyoming, located in the 7th Transportation Zone, and also as Command- 
ing Officer of the Denver Regulating Station, headquarters Denver, Colo. 

Captam Earl 8. Williams, T.C. (Stanton & Berry, San Francisco), 
was at last account assigned to Air Forces Intransit Depot, Stockton, 
California. 

Ineut. Richard T. Wilson, Jr. (Chesapeake & Ohio Ry., Richmond, 
dy Address, Hampton Roads Port of Embarkation, Newport News, 

a. 


Tneut. R. V. Zug, Signal Corps (Philadelphia, Pa.) ; Address, Phila- 
delphia Signal Depot, Philadelphia, Pa. 








O. D. T. Orders 


By Artuur L. WINN, JR. 


Hon. J. Monroe Johnson was appointed Director of the Office of 
Defense Transportation by President Roosevelt on April 4. He has 
been a member of the Interstate Commerce Commission since 1940. 
Prior to that time he was for five years Assistant Secretary of Com- 
merce. Commissioner Johnson is by training and experience an en- 
gineer. During World War I he was chief engineer of the Rainbow 
Division, A.E.F. 

Since his appointment as Director, the following personnel changes 
at O. D. T. have been announced : 

Mr. Guy A. Richardson (formerly director of the Division of Local 
Transport) was named Assistant Director of the O. D. T. in charge of 
both the Division of Local Transport and the Division of Motor Trans- 
port. Mr. Henry F. McCarthy (formerly director of the Division of 
Traffic Movement) was named Assistant Director of O. D. T. in charge 
of both the Division of Traffic Movement and the Division of Railway 
Transport. 

Commissioner Johnson announced, contemporaneous with these ap- 
pointments, the resignation of Hon. John L. Rogers, who will devote 
himself to his duties as a member of the Interstate Commerce Commis- 
sion but will be available for advice and consultation on O. D. T. mat- 
ters. 

The resignation of Mr. Jack Garrett Scott, who will enter private 
practice, was also announced as general counsel. Mr. Frank Perrin, 
special examiner in the Commission’s Bureau of Service, has been ap- 
pointed acting general counsel. 

Mr. Homer C. King, Director of the Bureau of Service, has been 
appointed Executive Assistant to Commissioner Johnson. Mr. Joseph 
L. White will continue as Executive Officer of the O. D. T. 

The appointment of Mr. Richardson consolidates under an assistant 
director the O. D. T. war time controls over trucks, intercity busses, 
streetcars, rapid transit, city busses, city delivery service and taxicabs. 
Mr. Richardson is a former president of the American Transit Asso- 
ciation and one of the best known men in the local transit field. Mr. 
Harold C. Arnot, director of the Division of Motor Transport, will con- 
tinue to serve in that capacity. 

With the appointment of Mr. McCarthy, Commissioner Johnson 
consolidated direction of the Division of Traffic Movement, which 
studies traffic flow and formulates policies on both freight and passenger 
movements, with the Division of Railway Transport, which carries out 
many of those policies. Mr. McCarthy, acting president of the Amer- 
ican Association of Passenger Traffic Officers, came to the O. D. T. from 
the Boston & Maine Railroad at the time the O. D. T. was established. 
He was passenger traffic manager of the Boston & Maine. 
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Truck Information Offices 


The O. D. T. has notified the truck industry that Joint Informa- 
tion Offices, established to assist over-the-road truck operators in meet- 
ing O. D. T. loading requirements, should discontinue operations. The 
functions of these offices will be performed by the district offices of the 
0. D. T. Division of Motor Transport. Authority for operation of the 
industry-operated offices was withdrawn by revocation of General Order 
ODT 13. 





Truck Registration at District Offices 


Over-the-road truck operators must register at O. D. T. district 
offices empty or partly loaded vehicles and freight which cannot be moved 
within a limited time. 

A recently announced traffic and vehicle registration program pro- 
vides that common carriers must register empty or partly loaded trucks 
and freight which cannot be moved within a specified time; private and 
eontract carriers must register empty trucks; contract carriers may also 
register freight and over-the-road household goods carriers must register 
any truck which is not loaded to 80 per cent of capacity. 

In the event that a carrier’s empty or partly loaded truck is not 
near an ODT district office, he must communicate with shippers or other 
carriers in the vicinity if he is a common carrier, and with other carriers 
if he is a private or contract carrier. 

The new registration requirements do not apply to vehicles ex- 
empted from the provisions of General Orders ODT 3, Revised, and 
ODT 17. These include tank trucks, certain truck operations con- 
ducted by farmers, and vehicles whose rated load-carrying ability as 
defined by the ODT does not exceed 12,000 pounds gross weight. 

The ODT explained that its district managers will issue clearance 
authority to a common carrier when he has accepted all freight that he 
has been directed to transport or when there is no freight available 
which he can transport and, in the case of an empty truck, when there 
is no registered carrier to whom the truck may leased. Clearance au- 
thority will be given to a private or contract carrier if there is no regis- 
tered carrier to whom his truck may be leased. 

The new program is designed, the ODT pointed out, to assist over- 
the-road truck operators in utilizing every truck mile as fully as pos- 
sible. Under the new plan, ODT officials said, more freight will be 
handled, better service will be provided to shippers, traffic congestion 
will be reduced, and the ODT will be provided with important traffic 
flow information which it lacks at present. 





Household Goods Carriers 


The O. D. T. has issued revised operating regulations covering over- 
the-road carriers of household goods by General Order ODT 43, now 





756 I. C. C. PRACTITIONERS’ JOURNAL 





effective. Under this order the carriers are required to eliminate all 
wasteful operations and to conserve trucks, tires and other critical 
materials used in conducting their operations. 

The order requires carriers to register with the nearest ODT dis. 
trict office any over-the-road household goods truck which is not loaded 
to 80 per cent of capacity. This may be done in person, by telephone, 
telegraph or mail. Carriers are permitted, but not required, to register 
trucks for the transportation of other suitable freight if there are no 
household goods available. Upon registration of a truck, the O. D. T. 
district manager may direct the carrier to accept and transport regis- 
tered shipments of household goods. In no ease will the truck be re- 
quired to travel a distance exceeding 25 per cent of the mileage that 
the truck would otherwise travel in order to reach its original destina- 
tion. The carrier will not be asked to perform any unauthorized service, 
to transport more than a capacity load, to transport unsuitable freight 
or to transport shipments in a vehicle inadequate for the purpose. 











Rail Transportation 
By Rea Wiiuiams, Editor 


REPORTS AND ORDERS IN FORMAL CASES 


pocKETsS 28,300 anp 28,310—on apriL 25TH THE I. C. C. RELEASED A 
NOTICE TO COUNSEL IN THESE PROCEEDINGS AS FOLLOWS: 


By direction of Division Two there is submitted herewith a list of 
topics which is intended to be of assistance in dealing with the evidence 
of record at the argument set before the Commission on June 14, 1944, 
in No. 28300. 

It is not desired that each of counsel shall discuss all of these top- 
ies nor does this enumeration preclude the argument pertaining to any 
other topies that are relevant to the issues. Counsel by cooperation 
and arrangements with each other can be sure that each of the topics 
is properly developed where it may not have been done in the briefs. 
These topics are proposed with the hope of avoiding undue repetition 
and to encourage definite and specific arguments addressed to ques- 
tions which the Commission must decide. 

Counsel are requested to bear in mind that the issues in No. 28310 
are the lawfulness of the several freight classifications, and in No. 28300, 
the lawfulness of the class rates determined by the ratings in such 
classifications, and no other. When reference is made during the argu- 
ment to exception ratings, or rates determined by exception ratings, 
counsel should be careful to state that the ratings and rates mentioned 
are in those categories. The term ‘‘class rates’’ as used in the topics 
listed means class rates as determined by the ratings in the several 
classifications, and does not include rates determined by exception rat- 
ings. 
Oral argument before the Commission in both proceedings is as- 
signed for June 14, 1944: 

Respondents will open and close the argument. Counsel for any 
party who desires to participate should make written request of the 
Commission on or before May 20, 1944, for an allotment of time. 


TOPICS SUGGESTED FOR DISCUSSION BY COUNSEL AT ORAL ARGUMENT 
IN NO. 28300 


Part I 


1. Validity of the methods or data employed in the preparation of 
the cost evidence of record. 

2. Significance of such cost evidence in the determination of any 
or all of the issues in this proceeding. 

3. Volume of class-rate traffic, revenue derived therefrom, finan- 
cial status of respondents, and extent to which respondents are depend- 
ent in each territory and interterritorially upon class-rate traffic. 
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4. Extent to which, if any, economic development has been retard- 
ed or advanced by prevailing class-rate structures in any of the terri- 
tories involved and the relation of such question to a proper decision in 
this proceeding under any section of the Act. 

5. Differences in the systems and levels of intraterritorial and inter- 
territorial rates presently existing in the area embraced in this in- 
vestigation. 

6. Extent to which, if any, existing methods of distributing the 
general rate burden in the respective territories, or differences in con- 
sist of traffic, should affect a determination of the issues in this pro- 
ceeding. 

7. The significance and effect of amendment of 1940 to Section 3 
(1) of the Act by which the words ‘‘region, district, territory’’ were 
added to that paragraph. 

8. Lawfulness or unlawfulness of any of the rates in issue under 
any section of the Act other than Sections 1 and 3. 


Part II 


1. The specific methods by which any unlawfulness in the rates in 
issue, if found to exist, should be removed. The methods suggested 
should relate particularly to the following: 


a. The general scheme or pattern of the new class rates to be sub- 
stituted for the rates in issue, as distinguished from rate level, 
i. e., number of classes to be provided, relations between classes, 
whether mileage rates or some other type should be employed, 
and the freight classification or classifications to be applied. 


b. Whether a uniform system or pattern of rates in all territories 
and interterritorially should be employed or whether there 
should be variation in such system or pattern. 


e. If such variations are proposed, what should be their exact terri- 
torial applications? 


d. The level of the new rates and whether the level should be uni- 
form or vary by section, region, or territory. 


e. If territorial variations in rate level are to be observed without 
variation in the scheme or system of rates, what these should 
be. It should be stated particularly whether any changes ought 
to be made in the present sectional, regional, or territorial boun- 
daries. 


f. Whether there should be a single set of rates for carload and 
less-than-carload application or whether separate rates should 
be prescribed for these two types of service. 


g. Whether on particular railroads a basis or bases higher than that 

for general application should be prescribed because of excep- 
tional conditions on or the revenue needs of such railroads, and 
if so, what scheme or basis should be employed. 
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h. The rate of progression to be used in construing the new scales 
if mileage rates are proposed. 


i, Whether less-than-carload traffic should reflect full transporta- 
tion costs or something less. If the latter, what the floor should 
be. 


j. How far passenger deficits should be reflected in the new class 
rates. 


2. In determining the lawfulness or unlawfulness of existing class 


rates, or in prescribing new ones, the extent, if any, to which the possi- 
ble effect upon the balance of the rate structure, as well as upon carrier 
revenues and divisions, should be considered. 


1 & 8 3636—COTTON, WOOLEN, AND KNITTING FACTORY PRODUCTS—Upon 


further hearing, by the I. C. C., findings, in prior reports herein, 
211 I. C. C. 692, 220 I. C. C. 189, id. 745, modified as respects de- 
scription of unfinished cotton piece goods in original piece (grey 
goods), and as so modified, reaffirmed, and pleading filed by cer- 
tain Georgia mills assailing rates on cotton cord tire fabric and 
seeking reparation, dismissed. Suspension proceeding discontinued. 


1 &S 5205—AIRPLANE ENGINES IN OFFICIAL TERRITORY—Division 2 of the 


I. C. C. in a report dated March 24, 1944, found proposed elim- 
ination of application of commodity rates on airplane engines, 
in carloads, from central, Buffalo, N. Y., Erie, and Pittsburgh, Pa., 
territories, to north Atlantic and Canadian points for export not 
shown to be just and reasonable. Suspended schedules ordered can- 
eeled and proceeding discontinued. 


1 & S 5236—FEEDING GRAINS IN W. T. L. TERRITORY—The I. C. C., in a re- 


port dated April 4, 1944, found proposed rates on corn, oats, 
and barley and certain of their products, also on sorghum 
grains, in carloads, between specified areas in Iowa, Minnesota, 
South Dakota, Missouri, Kansas, Nebraska, Colorado, and Wyom- 
ing, unreasonable. Suspended schedules ordered canceled and pro- 
ceeding discontinued without prejudice to filing of new schedules in 
accordance with the finding herein. 

Order in GRAIN AND GRAIN PRODUCTS, 205 I. C. C. 301, as amend- 
ed, requiring maintenance of a parity of rates on wheat and coarse 
grains, between points within the territory embraced in this pro- 
ceeding was suspended until January 1, 1945, so as to permit con- 
tinuance of the existing reduced rates on coarse grains during the 
intervening period, and parties to the first mentioned proceeding 
cited to show cause why said parity finding should not be perma- 
nently vacated and set aside throughout the western district. 


I & § 5238—APPLES—TRANSCONTINENTAL EASTBOUND—VDivision 2 of the 


Commission, by report dated March 25, 1944, found (1) proposed 
rates and estimated weight on apples, in carloads, from north 
and south Pacific coast origins to transcontinental destinations, 
except those in eastbound transcontinental group K-1 (Flori- 
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da peninsula) just and reasonable; (2) proposed rates on apples, 
in carloads, from North and South Pacific coast origins to destina- 
tions in eastbound transcontinental group K-1 not just and reason. 
able. Reasonable basis specified; (3) Unified estimated weight of 
51-5 pounds per standard box on apples from north and south 


Pacific coast origin points to eastbound transcontinental destina- 
tions and to Montana shown to be just and reasonable; (4) main- 
tenance of the approved unified estimated weight on one variety 
of apples from California to transcontinental destinations and 
other estimated weights on other varieties of apples not just and 
reasonable; and (5) proposal of respondents to permit expiration 
of present rates from north Pacific origins to destinations in Mon- 
tana not shown to be just and reasonable. 


1 & S 5241—FISH LIVER OILS-TRANSCONTINENTAL—Division 3 of the I. C. 
C., in a report dated March 31, 1944, found— 
(1) proposed increases in transcontinental rates on fish and sea 
animal oils, in carloads and less, both eastbound and westbound 
from or to Pacific coast territory, just and reasonable in certain 
instances and not just and reasonable in certain other instances. 
Suspended schedules ordered canceled in I. & S. No. 5241, and pro- 
ceeding discontinued without prejudice to the establishment of rates 
consistent with the findings herein. 
(2) proposed increases in rates for the corresponding transporta- 
tion of fish livers, in carloads, just and reasonable. Suspension 
orders vacated in I. & S. Nos. 5243 and 5248, and proceedings dis- 
continued. 


1 & § 5249—TRANSIT GOVERNMENT GRAIN AT OHIO RIVER—Division 3 of the 
I. C. C., in a report dated March 25, 1944, found that the 
rules by which respondent rail lines propose to govern the ap- 
plication of their rates for the transportation of government transit 
grain, from Ohio River and other terminal grain markets to des- 
tinations in southern territory, unjust, unreasonable, and unduly 
prejudicial. Suspended schedules ordered canceled and proceed- 
ing discontinued without prejudice to the publication of rules in 
accordance with view expressed. 


1 & § 5259—MICA SCHIST IN THE SOUTH—Division 2 of the I. C. C., ina 
report dated April 7, 1944, found that proposed increased rates 
on mica schist, dry-ground or screened, including unground 
mica sereenings from clay or kaolin washings or residue, in car- 
loads, between points in southern, southwestern and western trunk- 
line territories, and between points in southern territory and points 
in official territory, not shown to be just and reasonable. Sus- 
pended schedules ordered canceled and proceedings discontinued. 


2409—INSTALLATION OF MECHANICAL STOKERS—In the Mechanical Stoker 
Case, Chairman Patterson has issued orders permitting a num 
ber of carriers to defer the installation of mechanical stokers on 
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certain steam locomotives until ‘‘the date on which said locomo- 
tive is shopped for classified repairs,’’ but not beyond certain speci- 
fied dates. The Missouri and Arkansas Railway Company is al- 
lowed until August 15, 1944, to install mechanical stokers on two 
locomotives. The New York, Ontario & Western was granted an 
extension until June 1, 1944, but the proceeding was assigned for 
further hearing on April 26, 1944, to determine what, if any 
further extension of time within which to install mechanical stokers 
on fifteen locomotives is warranted. Separate orders were issued 
as to each railroad involved. 


28500-—-MINNEAPOLIS HIDE & TALLOW CO. V. CHICAGO & NORTH WESTERN RY 

co., ET AL.—Division 2 of the Commission, by a report dated 

April 12, 1944, found that rates on inedible tallow, in carloads, 

from Minneapolis, Minnesota Transfer, and New Brighton, Minn., 

to Chicago and Peoria, Ill., and Milwaukee, Wis., and other points 

4 on in so-called basic or Illinois Territory, and from Duluth, Minn., 

cand and Madison, Wis., to Chicago and points taking the same rates, 

stain not shown to have been or to be unreasonable or otherwise un- 

ances. lawful, except rate from Madison found unduly prejudicial to the 

| pro- Madison shipper and unduly preferential of shippers at certain 

rates points in Illinois and Wisconsin. Complaints in Nos. 28500, 28766, 
and 28766 (Sub-No. 1) dismissed. 

porta- 

ansion 

rs dis- 


28647—-STICKELL ROUTING CASE—the United States District Court for 
the District of Maryland has entered an order staying the Com- 
mission’s order of March 18, 1943, pending the perfection and dis- 
position of the appeal of the railroads. 


- = 28861—r. J. STANTON & SON V. ATCHISON, TOPEKA & SANTA FE RY CO., 


ET AL.—Division 2 of the I. C. C., by a report dated March 
ae Sp 27, 1944, found that (1) carload shipments of hardwood lum- 
+" ber shipped from the Philippine Islands to Los Angeles Harbor, 
° pure Calif., stored at the port, and reshipped to Canadian destinations, 
re ed. to be foreign commerce not subject to the interstate commerce Act; 
rege (2) rates applicable for the transportation within the United States 
of carload shipments of hardwood lumber from Los Angeles, Calif., 
to Canadian destinations, found not unreasonable or unduly pre- 
ina judicial, and (3) dismissed complaint. 

1 rates 
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in car- 
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28936—o. C. FIELD GASOLINE CORPORATION V. NEVADA NORTHERN RAILWAY 
COMPANY ET AL.—Division 2 of the I. C. C. by a report dated 
April 8th, 1944, found the combination rate charged on fuel oil, 
in tank-car loads, moving between January 18 and 31, 1941, 
inclusive, from Pacer, Calif., to MeGill, Nev., to have been un- 
reasonable and awarded reparation. 


28963—ALABAMA INTRASTATE FARES—the I. C. C. has found that intra- 
state passenger fares in Alabama, Kentucky, North Carolina and 
Tennessee, when lower than the corresponding interstate fares 
cause undue advantage, preference and prejudice as between per- 
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sons in intrastate commerce and those in interstate commerce, and 
has ordered the unjust diserimination removed by increasing the 
intrastate fares to the level of the interstate fares. 

The Office of Price Administration and the Director of Eeo- 
nomie Stabilization have characterized the recent ruling of the 
I. C. C. that intrastate passenger fares in Alabama, Kentucky, North 
Carolina and Tennessee, must be raised to the general interstate 
level as ‘‘an unwarranted interference with the cooperation be- 
tween the President of the United States and the state commissions”’ 
in efforts to hold down prices. In a petition filed with the Com- 
mission asking reconsideration, these agencies declared that the 
Commission has arbitrarily permitted the southern railroads to 
obtain unreasonably high profits by taking undue advantage of war- 
time conditions to make abnormal increases of coach fares above the 
level found practicable during peacetimes. The I. C. C. has esti- 
mated the increase in revenues to the railroads serving these States, 
as a result of the order, to amount to $2,275,000 annually. 


F. s. A. 19572—PIG IRON AND BILLETS IN THE EAST—Division 2 of the 


I. C. C., by a report and order dated April 17, 1944, (1) granted 
authority, on conditions, to establish and maintain rates on pig 
iron and articles grouped therewith, in carloads, from points in 
trunk-line territory to destinations in trunk-line and central terri- 
tories, without observing the long-and-short-haul provision of sec- 
tion 4 of the Interstate Commerce Act; and (2) granted authority, 
on conditions, to establish and maintain rates on billets and articles 
grouped therewith, in carloads, from points in trunk-line and New 
England territories to destinations in trunk-line and central terri- 
tories, without observing the long-and-short-haul provisions of see- 
tion 4 of the act. 


F. s. A. 20076—-NEWSPRINTING INK FROM HOUSTON, TEX.—Division 2 of 


the I. C. C., by a report and order dated April 17, 1944, granted 
authority, on conditions, to establish and maintain rates on news- 
printing ink, in carloads, from Houston, Tex., to Little Rock, Ark. 
and Oklahoma City, Okla., without observing the long-and-short 
haul provision of section 4 of the Interstate Commerce Act, and 
denied authority to establish and maintain rates on newsprinting 
ink, in carloads, from Houston and Beaumont, Tex., to St. Louis, 
Mo., Memphis, Tenn., Chicago, Ill., and Milwaukee, Wis., without 
observing the long-and-short-haul provision of section 4. 


EX PARTE 148—-The I. C. C. has issued an order, dated April 17, 1944, 


requiring the petitioning railroads and all other parties to the pro- 
ceeding in Ex Purte 148—Increased Railway Rates, Fares, and 
Charges, 1942, to show cause, on or before May 8, 1944, why the 
Commission should not modify its previous orders by extending 
until January 1, 1945, the suspension periods specified in its 
order of April 6, 1943, preventing the application of Ex Parte 148 
rates until at least January 1, 1945. 
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On May 2nd, Mr. John J. Pelley, President, Association of Ameri- 
ean Railroads, made the following statement in connection with the 
filing of the railroads’ return to the show-cause order of the Interstate 
Commerce Commission, consenting to suspension of the increased freight 
rates authorized in Ex Parte 148 for a further period of six months, 
or until January 1, 1945. 

‘Despite the downward trend in railroad net earnings which started 
nearly a year ago and still continues, the railroads of the United States 
will not oppose the extension for a further period of six months of the 
Interstate Commerce Commission’s order suspending the increased 
freight rates which were in effect in 1942. 

‘Because of increases in wage rates and in the prices of materials 
and supplies, operating expenses of the railroads in 1944 are running 
some 535 million dollars a year higher than in 1943. Of this increase, 
approximately 135 million dollars is due to increased prices, and 400 
million dollars to higher wages and payroll taxes. As a result of these 
rising operating expenses, together with higher tax rates, railroad net 
earnings began to decline in June, 1943, shortly after the increased 
rates were suspended, and have been going down ever since. 

‘In their return to the Commission’s order to show cause why the 
suspension should not be extended for the remainder of this year, the 
railroads point out that constantly increasing operating expenses and 
declining net income may make it necessary for them to apply for an 
increase in general rate levels prior to January 1, 1945. 

‘*TIn addition to the uncertainties as to trends of traffic and expenses, 
the railroads have to consider also the special uncertainties as to the 
future level of rates on the vast government traffic on which reduced 
charges are now made on account of land grants. Action of Congress 
on the Boren bill to terminate these deductions, the passage of which 
was recommended last week by the Interstate Commerce Committee of 
the House of Representatives, will materially affect future decisions as 
to the general level of rates necessary to maintain efficient and ade- 
quate railroad service.’’ 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,399,848 employees at the middle of March 1944, an increase of 
5.59 per cent as compared with the middle of March 1943, and an in- 
erease of 1.15 per cent as compared with the middle of February, 1944. 
Railway employment was 140.7 per cent of the 1935-1939 average. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended April 22, 1944, 
totaled 839,954 cars. This was an increase above the corresponding week 
of 1943 of 45,791 cars, or 5.8 per cent, but a decrease below the same 
week in 1942 of 21,403 cars or 2.5 per cent. 
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Loading of revenue freight for the week of April 22, increased 
39,989 cars, or five per cent above the preceding week. 

Coal loading amounted to 175,305 cars, an increase of 10,658 cars 
above the preceding week, and an increase of 10,327 cars above the 
corresponding week in 1943. 





Railroad Equipment 


Class I steam railroads, on April 1, 1944, had on order 36,727 new 
freight cars and 755 locomotives. During the first three months of 
1944 these railroads put 7,838 new freight cars and 261 new locomotives 
in service. 





March Freight Traffic 


The Class I railroads in March 1944 handled 2% more freight 
traffic than in March 1943. Freight traffic amounted to approximately 
62,500,000,000 ton-miles. Class I railroads in the first three months 
of 1944 performed approximately 7% more revenue ton-miles of service 
than in the same period of 1943, 38% more than in the same period of 
1942, and 192% more than in the same period of 1939. 





Revenue & Traffic of Water Carriers 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued its Statement No. Q-650, showing revenue and traffic of car- 
riers by water for the third quarter of 1943 as compared with the same 
period in 1942. Freight revenue increased 2.6 per cent. Passenger 
revenue increased 38 per cent. 





Freight Car Loadings For Second Quarter of 1944 


Freight car loadings in the second quarter of 1944 are expected 
to be about three per cent above actual loadings in the same quarter 
in 1943, according to estimates just compiled by the thirteen Shippers’ 
Advisory Boards and made public today. 





Women on Railroads 


The Bureau of Transport Economies and Statistics has issued a 
statement showing that at the middle of the month of January 1944 
the Class I steam railways, excluding switching and terminal companies, 
had 105,901 female employes, representing 7.8 per cent of the total 
number of persons employed by these carriers on that date. 








ar- 
me 


ter 


ee ee 








MAY, 1944 





Transportation of Explosives 


Division 3 of the I. C. C. has issued an order, dated March 29 1944, 
further amending its regulations in Docket 3666 relating to the trans- 
portation of explosives and other dangerous articles. Copies of the 
order have been served on all carriers through statutory channels. 





Railway Purchases in 1943 


Purchases of fuel, materials and supplies by Class I railroads of 
the United States in connection with their operation were greater in 
1943 than in any year since 1927. 

Such purchases in 1943 totaled $1,394,281,000, an increase of $134,- 
470,000 compared with 1942. In 1927 purchases of fuel, materials and 
supplies totaled $1,395,928,000. 

Purchases increased 10.7 per cent between 1942 and 1943. Part 
of this increase was due to increased prices, which averaged about 7 
per cent higher in 1943 than in 1942, and the remainder was due to 
greater volume purchased. 





Capital Expenditures of Railroads in 1943 


Capital expenditures for equipment and other improvements to 
railway property made by Class I railroads in 1943 totaled $454,282,000, 
a decrease of $80,615,000 below those made in 1942. 

Of total capital expenditures made in 1943, $255,981,000 were for 
locomotives, freight-train cars, passenger-train cars and other equip- 
ment and $198,301,000 for roadway and structures. Capital expendi- 
tures for equipment in 1943 were $93,393,000 below those in 1942, but 
expenditures for roadway and structures were $12,778,000 above the 
preceding year. 





Revenue and Traffic of Large Oil Pipe Line Companies 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its Statement Q-600, showing the transportation and traffic 
of large oil pipe line companies for the fourth quarter of 1943 as com- 
pared with the same period of 1942. Transportation revenue increased 
14.6 per cent. The number of barrels of oil originated on line and re- 
ceived from connections increased from 428,060,901 to 528,746,669. 





Overcharge Claims 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce has appointed a subcommittee to consider S. 1165, which would 
extend from two years to four years the time within which actions may 
be instituted against railroads for recovery of overcharges. Senator 
McFarland, of Arizona, is Chairman of the Subcommittee. Other 
members are Bone, Washington; Johnson, Colorado; Shipstead, Minne- 
sota, and Reed, Kansas. 
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R. R. Reorganization Bill 


H. R. 2857, the Railroad Reorganization Bill, generally referred 
to as the Hobbs Bill, has been ordered favorably reported to the House 
Judiciary Committee by its Bankruptcy Subcommittee, but with amend- 
ments. The full Committee has not considered the Bill. 





Board of Investigation and Research 


S. 1836—Introduced by Senator Maybank of South Carolina, (for 
Senator Stewart of Tennessee) on April 12, 1944, to amend the Trans- 
portation Act of 1940 so as to extend for four years the life of the 
Board of Investigation and Research, established by Section 301 of 
such Act. 





Taxation of Reorganized Railroads 


The Bureau of Internal Revenue has released Treasury Decision 
5355 designed to conform Regulations 111 and Regulations 103 to 
Section 126 of the Revenue Act of 1934, respecting the non-recog- 
nition of loss on certain railroad reorganizations. 





Staley Manufacturing Co. Spotting Case 


In its petition for rehearing, filed by the Chicago law firm of 
Walter, Burchmore & Belnap, the A. E. Staley Manufacturing Com- 
pany states that although it accepts the U. S. Supreme Court’s decision 
as to the Interstate Commerce Commission’s authority to determine 
“what is embraced within the service of transportation and what lies 
outside that service * * * it questions whether the Court intends to 
hold that the Commission may declare transportation ended at a place 
inaccessible to the consignee and contrary to express statutory provi- 
sions.”’ 

According to the petition, the Commission’s order prohibits the 
Wabash, the Illinois Central and the Illinois Terminal Railroads from 
delivering any carload freight beyond a point in the general yards of 
the Wabash, ‘‘a substantial distance away from the Staley plant.’’ 
It is contended that the effect of the order is to deny the Staley Com- 
pany any delivery of grain under the freight rate, and that the Su- 
preme Court did not pass on this question. This omission, it was 
argued, ‘‘is of peculiar force as related to the large grain traffic move- 
ment to and from the Staley merchant elevators.”’’ 





West Virginia Bituminous Coal Price Ceilings 


Ceilings on bituminous coal produced in West Virginia and shipped 
by railroad were revised by OPA on April 18. Ceilings for coal shipped 
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by truck from this area, which is known as Bituminous Coal Produc- 
ing District No. 3, are not affected. The general changes in ceiling 
prices, which include both increases and decreases, average out, for the 
district as a whole, to an increased return to producers of less than 
3 cents per net ton. The changes are evidenced by Amendment No. 
95 to MPR No. 120. 





Broadening of Investigation of RFC Requested 


V. V. Boatner, a director of the Chicago & Eastern Illinois Rail- 
road, in a request to Chairman Wheeler of the Senate Interstate Com- 
merce Committee, has asked that a Senate investigation of Jesse Jones 
and the Reconstruction Finance Corp. be broadened to include activities 
in connection with his railroad. 

Under provisions of a resolution recently introduced by Senators 
Reed, of Kansas, and Clark, of Missouri, the committee would be au- 
thorized to investigate activities of Mr. Jones and other officers of the 
Government in connection with the management and policy of Kansas 
City Southern Railway and other railroad companies. 

Mr. Boatner, who recently resigned as director of the railway trans- 
port division of the Office of Defense Transportation, alleged that, ‘‘un- 
due and improper influence’’ has been exercised by Mr. Jones and other 
RFC officers in blocking debt reduction by the railroad and a saving of 
interest charges and in other ways interfering with the policy of the 
management. 





Kansas City Southern Management Influence Investigation 


Senator Reed, of Kansas, for himself and Senator Clark of Mis- 
souri, has introduced S. Res. 278, providing for an investigation by the 
Committee on Interstate Commerce of any activities engaged in by the 
RFC or any other agency or officer of the Government for the purpose 
of unduly, unreasonably, or improperly influencing the management or 
direction of the Kansas City Southern Railway Company or other rail- 
road companies. The preambles of the resolution read as follows: 

‘*Whereas it is alleged that the Reconstruction Finance Corporation 
and the Secretary of Commerce, the Honorable Jesse H. Jones, have en- 
gaged in activities for the purpose of unduly, unreasonably, and im- 
properly influencing the management and direction of the Kansas City 
Southern Railway Company, particularly with respect to a meeting of 
the shareholders of such company to be held on May 9, 1944, for the 
purpose of electing directors for such company ; and 

‘*Whereas it is alleged that the Reconstruction Finance Corporation 
and the Secretary of Commerce have also engaged in activities for the 
purpose of unduly, unreasonably, and improperly interfering with the 
relationship between such company and the foreign holders of shares in 
such company; and; 
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‘Whereas the Reconstruction Finance Corporation, by reason of 
its financial interests in and control over large segments of the business 
economy of the Nation, is able to exert undue influence over business 
enterprises in which it has no direct or substantial financial interest: 
and 

‘“ Whereas any attempt to improperly exercise such influence should 
be fully investigated and such measures as may be appropriate should 
be taken to prohibit the improper exercise of such influence.’’ 





U. S. Chamber of Commerce Report of Transportation 


The report of its Committee on Transportation and Communica- 
tion has been made public by the United States Chamber of Commeree. 
The following is quoted from the report: 


‘“While our Committee is greatly impressed with the remarkable 
manner, made possible only by a high degree of cooperation, in which 
domestic transportation has met wartime demands thus far, we foresee 
critical times ahead. Our resolution therefore urges all concerned— 
transportation companies, private shippers and military and civilian 
government agencies—to continue and intensify their cooperative ef- 
forts. We believe there are still possibilities for further improvement 
in such measures as prompt and complete loading and unloading of 
freight cars and trucks, adoption by truck operators of additional joint- 
action plans, discouragement of avoidable travel, further staggering of 
work hours and group riding in automobiles. 

‘Our Committee believes that steps to help transportation com- 
panies adjust themselves in the reconversion period following the war 
are of vital importance. Practical steps to this end include: Exemption 
from income tax of reserves set aside for postwar maintenance and re- 
pairs, relief of railroads from the threat of inequitable writing down 
of their capital bases for excess-profit tax purposes in connection with 
the change in their depreciation systems recently ordered by the Inter- 
state Commerce Commission, abolition of land-grant railroad rates, and 
limiting to their not direct benefits the participation by railroads in the 
costs of grade-crossing elimination and bridges in connection with flood 
control. 

‘‘Further reiterating previous Chamber declarations our Commit- 
tee’s resolution urges that the Interstate Commerce Commission be 
left free to deal with rates in accordance with the general principles pre- 
scribed in the Interstate Commerce Act, untrammeled by special direc- 
tions and restrictions such as those in the Hoch-Smith Resolution and 
pending bills dealing with interterritorial rate adjustments; and that 
the authorization for government officials to intervene in rate cases be 
confined to those involving movements of government traffic. 

‘*Believing that the public interest in the national defense and 
the free flow of interstate commerce so requires, our Committee recom- 
mends that the federal government prescribe minima standards for size 
and weight limitations applicable to commercial vehicles operating on 
interstate highways.’’ 
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War Damage Corporation Insurance 


Secretary of Commerce Jones has announced that the War Damage 
Corporation will automatically extend for twelve months from their 
expiration dates all War Damage policies in force on March 31, without 
additional premium payments or other charges. It requires no move on 
the part of the insured or policy holder to keep this insurance in force 
for the extended period. 
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1. Power to Remove Exemptions Under Section 203 (b) (8) 


In a case involving bus fares between Washington, D. C., and the 
Pentagon Building in Arlington County, Virginia, the United States 
District Court for the District of Columbia has held that it was not the 
intention of Congress to give the Commission jurisdiction over purely 
local matters. Before the conditional exemption can be removed by the 
Commission there must be specific findings to support the action of the 
Commission, and mere reference to the National Transportation Policy 
is not sufficient. 

The issue arose in Capital Transit Co., et al., v. U. S. and I. C. C,, 
Civil Action No. 23420, and was decided May 1, 1944. 

On complaint of the Secretary of War, the Commission had entered 
an order reducing the fares. The Commission found that the transpor- 
tation was purely local, and did not find that it had any relation to or 
effect on any other kind of transportation. The Commission undertook 
to support its order by pointing out that many of the passengers were 
engaged in war work, and then referred generally to the National Trans- 
portation Policy, which, in turn, makes reference to the national defense. 

The Court’s opinion appears to be bottomed on the proposition that 
the Commission cannot take jurisdiction over local transportation mat- 
ters unless the subject matter involved burdens or discriminates against 
transportation subject to the Commission’s jurisdiction. 





2. Railroad Operation of Truck Lines 


On April 28th the United States District Court at Indianapolis, 
heard arguments on a suit to set aside an order of the Commission, grant- 
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ing the Willett Company, a subsidiary of the Pennsylvania Railroad, 
motor carrier rights. Plaintiff contended that the Commission has adopt- 
ed the policy of issuing motor carrier rights to railroad applicants on a 
mere showing of railroad convenience as distinguished from public con- 
venience and necessity. The plaintiff further contended that the Com- 
mission disregards the service which is made available to the public by 
independent motor carriers, and also disregards the willingness and 
ability of independent motor carriers to coordinate their service with 
the railroads. 

It was contended that the Commission applies a different standard 
for determining convenience and necessity for railroad applicants from 
that required of independent motor carriers, and that the Commission 
is without jurisdiction and power to make a distinction which Con- 
gress did not make. 

The case is entitled Harry A. Parker v. United States, Civil Ac- 
tion 781. Briefs are to be filed within thirty days. Therefore, no im- 
mediate decision is expected. 

A similar case, American Trucking Associations, et al, v. Seaboard 
Air Line Railroad, is scheduled to be heard by the United States Dis- 
trict Court at Richmond, Virginia, about June 1st. 





3. Reasonableness of Rates For the Past 


The full Commission has held that, where an action is brought in 
court challenging the reasonableness of motor carrier rates for the past, 
the Commission has power to make such determination. While the 
Commission does not have reparation powers under the Motor Carrier 
Act, it was held that, in order to assure uniformity, the Commission 
should make these determinations. The procedure would be to file suits 
in the courts, and then have the courts stay the procedure until the 
Commission has acted and made the determination. There is no sub- 
stantial difference between this procedure under the Motor Carrier Act 
and the procedure under the rail reparation sections. Under the rail 
sections reparation awards are not self-enforcing, and, unless carriers 
voluntarily make restitution, action must be taken in the courts. 

The case before the Commission arose in Docket MC-C-352, Bell Po- 
tato Chip Co. v. Aberdeen Truck Line, et al. 





4. Social Security Taxes 


The United States Cireuit Court of Appeals for the Sixth Circuit 
has ruled that, where motor carriers lease trucks and the lessor em- 
ploys the drivers, the lessor and not the lessee is responsible for social 
security taxes. 

The case involved the Mutual Trucking Co., which had been required 
to pay large sums, and which it will now be entitled to recover. 
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5. Parties Holding Control Required to be the Applicant and 
Disclose Their Interests in Finance Cases 


Where a motor carrier controlled by a non-carrier seeks to acquire 
another motor carrier, the non-carrier must join in the application. 

This was the ruling ‘of the Supreme Court of the United States in 
the case of Refiners Transport Terminal Corporation for authority to 
acquire Marshall Transport Company. The Union Tank Car Company, 
a non-carrier, controlled the Marshall Company, but did not join in the 
application and submit itself to the jurisdiction of the Commission. The 
Supreme Court reversed the District Court, which had set aside an order 
of the Commission requiring Union Tank Car Company, the non-carrier, 
to be a party to the proceedings. 

The case in the Supreme Court was United States and I. C. C., et 
al, v. Marshall Transport Co., et al, No. 589, decided April 24, 1944. 





6. Sale of Vehicles Not Subject to I. C. C. Jurisdiction 


In the case involving the purchase by Refiners Transport and Ter- 
minal Co. of the motor vehicles of Petroleum Transport Co., the Com- 
mission held that the provisions of Section 5 did not apply, and that such 
sale might be made without I. C. C. approval. The decision was by 
Division 4, with Commissioners Porter and Miller approving the report 
and Commissioner Mahaffie dissenting. 





7. Operations Under Radial Rights 


In the case of Gay’s Express v. Haigs and Nichols, MC-C276, Di- 
vision 5 has held that rights from a radial base do not include the right 
to operate through the radial base. 

The full Commission has also heard oral arguments on the same is- 
sues raised in another proceeding involving G. & M. Transfer Co., 
Docket MC 73673, and Transport Corporation of Virginia, Docket MC- 
44128 Sub 4. 





8. Restrictions on Common Carrier Certificates 


The United States District Court at Indianapolis heard argument on 
April 28th on the question of the power of the Commission to limit 4 
common carrier to handling freight moving on bills of lading of freight 
forwarders. 

In issuing a certificate to Hancock Truck Lines, the Commission had 
held them to be a common carrier, and then restricted them to hauling 
freight moving on bills of lading of freight forwarders. The Hancock 
Company was the successor to Globe Cartage Company. The Globe 
Company had hauled exclusively, on the ‘‘grandfather’’ date, for Uni- 
versal Carloading and Distributing Company, a freight forwarder. 
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Normally, such operations might have been considered as contract car- 
riage. However, the Act regulating forwarders prohibited forwarders 
from using contract carriers. To meet this situation, among others, the 
Commission held the carrier to be a common carrier, in order that they 
might continue to serve the forwarder and continue to perform the ser- 
vice they were performing on the ‘‘grandfather’’ date. 

The Hancock Company, successor to Globe, contends that the Com- 
mission is without power to restrict a common carrier to service for 
particular shippers, such as has been done in the case of contract car- 
riers. At the hearing, counsel for the Commission contended that the 
restriction to shipments moving on forwarder bills of lading was not 
a restriction on classes of shippers, but was a commodity restriction. 

The carrier had been given the right to haul commodities generally, 
and at the argument the Court evidenced some difficulty in viewing the 
restriction as being a commodity restriction, as distinguished from a 
limitation on classes of shippers. 





9. Grant of More Rights Than Applied For 


In the case involving Glendenning Motorways, Inc., the Commission 
granted the applicant rights somewhat broader than they had applied 
for in the ‘‘grandfather’’ application. A number of railroads attack 
the Commission’s order, and contended that they had been denied a fair 
hearing, in that the Commission had granted more than the applicant 
had applied for. 

The Court upheld the Commission’s power to grant rights consistent 
with the public interest, even though broader than the application. With 
respect to the railroads’ contention that they had been denied a hearing 
on the broader rights, the Court answered by pointing out that the rail- 
roads had not raised that issue in the Court below, by putting in evi- 
dence petitions for reconsideration which had been filed with the Commis- 
sion. 

In the Supreme Court the case was Chicago St. P., M. & O. v. U.S., 
decided April 10, 1944. 





10. Motor Carrier Anti-Trust Rate Case 


A number of motor carriers and officers of a motor carrier rate 
agency, who were charged with violation of the anti-trust laws in con- 
sidering and establishing rates for the motor carrier industry in the 
Intermountain Territory, have been acquitted by a jury in the U. S. 
District Court at Denver, Colorado. 





11. Motor Carrier Surety Bonds and Policies of Insurance 

Division 5 of the I. C. C. has issued an order dated April 19, 1944, 
in Ex Parte MC-5, amending its regulations with respect to insurance 
companies whose policies will be approved by the Commission under 
the requirements of its general regulations. The order was reported 
in the Federal Register of April 27, 1944. 
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12. Evidence in |. C. C. Cases 


In a suit in which the plaintiff sought to enjoin the enforcement of 
an order of the Interstate Commerce Commission which denied in part 
its ‘‘grandfather’’ application for authority to operate as a carrier of 
general commodities, plaintiff contending that it was not given a fair and 
adequate opportunity to prove that its operations other than in the 
carriage of household goods were substantial before the statutory date, 
the Court upheld the decision of the Commission. The Court in part 
said : ‘‘ At various hearings it (the plaintiff) had an ample opportunity 
to present whatever pertinent evidence it desired. The plain fact is 
that it did offer all that it then saw fit. If it refrained from making 
more or better proof because of the expense and difficulty in obtaining 
it or because it became conscious of a need to put in more only after 
the hearings were at long length finally closed and it was faced with 
an adverse decision, it has no just grievance. It has made no showing 
of newly discovered evidence, and the refusal of the Commission to 
grant the rehearing requested was plainly no abuse of discretion and 
should not be disturbed.’’ North-South Freightways, Inc. v. United 
States and Interstate Commerce Commission, United States District 
Court, Southern District of New York, February 29, 1944. 





13. Motor Carrier Revenues and Expenses 


The operating expenses of motor freight carriers in February, 1944, 
amounted to 974% per cent of revenues, according to data compiled by 
the American Trucking Associations, Inc. 

Based on reports from 226 Class I motor carriers of property in 
40 States and the District of Columbia, the study showed February reve- 
nues increased 0.3 per cent over January, while expenses decreased 0.1 
per cent. 

February revenues represented an increase of 3.8 per cent over Feb- 
ruary, 1943, while expenses increased 5.7 per cent. 

The ratio of expenses to revenues was 97.5 in February. The same 
carriers had operating ratios of 98.0 in January and 95.8 in February 
of last year. 

The volume of freight transported by motor carriers in February, 
1944, decreased 6.6 per cent under January, but showed a slight increase 
of 0.5 per cent over February, 1943, according to statistics compiled by 
the Research Department of American Trucking Associations, Inc. The 
drop under January was due, at least in part, to the fact that there was 
one less working day in February. 





14. Commercial Zones and Terminal Areas Ex Parte No. MC-37 


The I. C. C., Division 5, by order dated March 31, 1944, has in- 
stituted an investigation concerning commercial zones and terminal 
areas within which transportation may be performed as described in the 
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exemption provisions of Sections 203(b) (8) and 202(c) of the Inter- 
state Commerce Act. 

The investigation is described in the order as being ‘‘(1) for the 
purpose of determining the municipalities, contiguous municipalities, 
and zones adjacent to and commercially a part of such municipalities 
throughout the United States (except those zones which have been 
determined heretofore in other proceedings) within which, under sec- 
tion ag (8) of the Act, transportation by motor vehicle, in inter- 
state or foreign commerce, is conditionally exempt from the provisions 
of part II of the Act, except the provisions of section 204 relative to 
the qualifications and maximum hours of service of employees and 
safety of operation or standards of equipment; (2) for the purpose of 
determining the maximum terminal areas of motor carriers subject to 
part II of the Act within which transportation of passengers and prop- 
erty by motor vehicle, in interstate or foreign commerce, in the per- 
formance of transfer, collection, or delivery service for such motor car- 
riers is exempt, under section 202(c) (2) of the Act, from regulation 
under the provisions of part IT of the Act except as a part of the serv- 
ice to which it is incidental; and (3) for the purpose of determining 
the maximum terminal areas of freight forwarders subject to part IV 
of the Act within which transportation of property by motor vehicle, 
in interstate or foreign commerce, in the performance of transfer, col- 
lection, or delivery service by or for such freight forwarders is exempt, 
under section 202(c) of the Act from regulation under the provisions 
of part II of the Act.’’ 

The proceeding has not been set for hearing but has been referred 
to an examiner for the preparation of a proposed report. 











Water Transportation 


By R. GRANVILLE Curry, Editor 


1. C. C. Water Carrier Decisions in Court 


The Barrett Line, Inc., Cincinnati, Ohio, has filed suit in the Fed- 
eral District Court for the Southern District of Ohio, seeking to set 
aside the Commission’s order in No. W-353, Barrett Line, Inc., Contract 
Carrier Application, 250 I. C. C. 809, in which the Commission denied 
the applicant ‘‘grandfather’’ rights as a contract carrier and denied it 
a permit to conduct new operations. The Commission had found in 
denying ‘‘grandfather’’ rights that practically all services performed 
by applicant between January 1, 1936, and August 11, 1942, were ex- 
empt under part III of the Interstate Commerce Act and that the show- 
ing of shipments made in 1936 and prior thereto were too remote to es- 
tablish bona fide operations on and since ‘‘grandfather’’ date. In 
denying the permit for new operation the Commission found that the 
evidence, including past operation, did not warrant the issuance of a 
permit or certificate. 

The Barrett Line contended in its suit, among other things, that 
the effect of the order would be to limit its services to the transportation 
of exempt commodities with resultant irreparable damage to it; that 
the Commission erroneously assumed that a permit must be based on 
non-exempt transportation; and that the Commission gave no weight 
to long continued transportation in the past in both exempt and non- 
exempt commodities and erroneously disregarded shipments of steel 
and piling a few years prior to the ‘‘grandfather’’ date. 

Arguments were recently heard by the Federal three-judge Dis- 
trict Court for the Western District of Pennsylvania in a suit brought 
by the Mississippi Valley Barge Line Company, et al., against The United 
States and the Commission. The complainants contended, among other 
things, that the order of the Commission in Coal City Towing Company 
Contract Carrier Application, docket No. W-313, was invalid because it 
was made without a hearing and was not supported by the record. 





Export Freight 


There were 155,058 cars of export freight, excluding coal and grain, 
handled through United States ports in March 1944, compared with 
100,294 cars in March, 1943, or an increase of 55 per cent. Export grain 
unloaded at the ports totaled 3,041 cars, compared with 5,653 in Mareh, 
1943, or a decrease of 46 per cent. 

In addition, the railroads handled 1,480 carloads of coastal freight 
in March, 1944 compared with 521 in the same month last year, or an 
inerease of 184 per cent. 

The total of 159,579 cars of export and coastal freight, excluding 
coal, handled through the ports represented an average daily unloading 
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of 5,148 cars, the highest average on record. This exceeded the previous 
high of 4,650 cars established in January, 1944, and was the first time 
the average has exceeded 5,000 cars. 





U. S. Seeks Reparation on War Materials Delivered at Norfolk 


The Department of Justice has filed a complaint with the Interstate 
Commerce Commission seeking reparations and other relief from 443 
railroads delivering and handling war materials at Norfolk (Va.) Army 
Base Piers 1 and 2. 

The complaint sets forth that the published rates and terminal 
tariffs of railroads provide for the absorption by the railroads of wharf- 
age and handling charges on export and import traffic at Norfolk. These 
charges amounted to 20c a ton wharfage and 60c a ton handling charges, 
a total of 80c a ton. Since June 15, 1942, when the War Department 
took over the operation of Army Base Piers 1 and 2 from the Transport, 
Trading and Terminal Company, operating under a lease from the 
U. S. Maritime Commission, the railroads have refused to make the same 
allowance that they formerly made to private operators. 

The complaint alleges that this is unjust, unreasonable, and dis- 
criminatory, and unduly prejudicial to military traffic. It further states 
that the procedure is not in full compliance with section 6(8) of the In- 
terstate Commerce Act, which provides that in time of war the carrier 
should give ‘‘preference and precedence to and should facilitate and 
expedite the military traffic.’’ The complaint points out that the oper- 
ations by the army are substantially the same as those conducted by 
private operators of the piers. The complaint asks (1) that the rail- 
roads stop violating the Act; (2) that they make reparations; and (3) 
that the complainant, the United States of America, be paid an allow- 
ance for wharfage and handling or be granted the benefit of a lower 
rate. 





Revenue and Traffic of Water Carriers 


The Bureau of Transport Economies and Statistics of the I. C. C. 
has issued its Statement No. Q-650, showing revenue and traffic of car- 
riers by water for the third quarter of 1943 as compared with the same 
period in 1942. Freight revenue increased 2.6 per cent. Passenger 
revenue increased 38 per cent. 





Commission Expresses Informal Opinion as to Towage 
and Bulk Commodity Exemptions 


In a letter dated March 27, 1944, from Mr. John F. Girault, As- 
sistant Director of the I. C. C. Bureau of Water Carriers, to Mr. Harry 
C. Ames, who on behalf of Mississippi Valley Barge Line Company 
asked for an administrative ruling relative to the interpretation of 
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section 303(b), (d), and (f)(2) of the Interstate Commerce Act, Mr. 
Girault said: 


‘The matter has been considered by division 4. The division 
decided that no administrative ruling should be issued as you re. 
quest, but directed the bureau to answer your question by letter, 
The division disagrees with the views previously expressed by the 
bureau. The division is of the opinion that if to an otherwise solid 
tow of coal or any other commodities in bulk coming within the 
exemption provided in section 303(b), there were to be added a 
barge of package freight to be handled by the tower under condi- 
tions which would make it exempt under section 303(f) (2), if 
handled separately, such inclusion would not destroy the exemption 
under section 303(b), as to the commodities in bulk, or under see- 
tion 303(f) (2) as to the package freight.’’ 


The informal ruling is regarded as a helpful clarification of a 
question long in dispute. 





Commission Announces Study of Problems in the Regulation of 
Domestic Transportation by Water 


In an announcement, dated April 27, 1944, the Commission said: 


‘‘Section 304(b) of the Interstate Commerce Act authorizes the 
Commission to inquire into and report to the management of the busi- 
ness of water carriers and of the business of persons controlling, con- 
trolled by, or under common control with water carriers and directs the 
Commission to ‘‘keep itself informed as to the manner and method in 
which the same are conducted.’’ 


In its last annual report the Commission indicated the need for an 
investigation of these matters, including the effect of the war on the in- 
dustry and the effect of the exemption provisions of part ITI of the act 
upon the national transportation system. 

The Commission has undertaken a study of the subjects mentioned 
above. Appropriate steps will be taken to assemble and analyze perti- 
nent information from data on file or otherwise presently available. 
As this work progresses and insofar as may be necessary, carriers sub- 
ject to the provisions of part III and persons controlling, controlled by, 
or under common control with such water carriers will be called upon to 
furnish information and views as to matters of which they have special 
knowledge. Others interested may be requested to give the Commission 
the benefit of their views and of information at their command. 

If further procedural steps, such as hearings on particular subjects 
and oral argument, are necessary, they will be duly announced.”’ 
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1. C. C. DECISIONS 


Territorial Limitation Enlarged Upon Reconsideration—Commission’s 
Right to Specify Types of Vessels Used, Reaffirmed. Common 
Carrier Status Also Reaffirmed 


Upon reconsideration the Commission on April 10, 1944, modified 
its previous decision in No. W-1, Erie & St. Lawrence Corporation Con- 
tract Carrier Application, 250 I. C. C. 767, so as to include operations 
to, from, and between points on Lake Superior and other points. 

In concluding that the interest of the public would be best served 
by authorizing an extension of applicant’s single-line service to ports 
on Lake Superior, such services having been instituted after ‘‘grand- 
father’’ date, the Commission said that with the exception of Ashland, 
Wis., all of the ports on Lake Superior shown to have been served are 
in Canada, and the transportation performed by applicant to or from 
Canadian ports is foreign service not subject to the provisions of part 
III of the act. Applicant’s vessels, the Commission said, are especially 
designed to provide a through service without transfer of lading between 
lake and coast ports. Since applicant has extended its service, its ves- 
sels have been used to their capacity and there is a demand for its ser- 
vices. Although the extent of applicant’s operation to points on Lake 
Superior in the performance of transportation subject to the act has 
not been impressive, its services in the performance of transportation 
subject to the act has been available to and used by shippers on that 
lake. 

The Commission upheld division 4 in denying authority to perform 
a general coastwise service between the Atlantic and Gulf of Mexico 
points, pointing out ‘‘that the present wartime need caused by the di- 
version of vessels of the regularly-established carriers to pursuits es- 
sential to the national defense is not a sufficient basis upon which to 
grant permanent authority. This is particularly true in this proceeding 
because applicant’s vessels also have been taken by the government, and 
it no longer is able to offer coastwise service.”’ 

The Commission, citing its last decision in the Columbia Transpor- 
tation Company Contract Carrier Application, 260 I. C. C. 135, Jan- 
uary 3, 1944, found that transportation of bulk commodities is exempt 
under section 303(b) irrespective of whether or not the bulk commodities 
are less or full cargo lots for one shipper, the only requirement being 
that not more than three such bulk commodities and no non-bulk com- 
modities be transported in the same vessel at the same time. 

The Commission also rejected a contention of the applicant that 
the Commission is without authority under the statute to impose a lim- 
iation of its service to self-propelled vessels, pointing out section 304(c), 
authorizing it to establish reasonable classifications of carriers and citing 
A. L. Mechling Barge Line Common Carrier Application, 250 I. C. C. 77. 

The Commission also affirmed the conclusions of division 4 as to 
the common carrier status of applicant. 
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Commissioner Miller in a vigorous dissent as to inclusion of Lake 
Superior points said that Ashland, Wis., was the only American port 
on that lake served by applicant. Continuing, he said: 


‘‘Applicant handled one shipment to that port in August, 1940, 
but it is not clear from the record that this shipment was subject 
to our jurisdiction. Neither before nor since January 1, 1940, has 
applicant served any other American port on that lake. In viey 
of the large volume of traffic moving via Lake Superior ports, one 
trip to Ashland certainly does not bring this case within the rule 
that past operations are deemed sufficient proof of public conven. 
ience and necessity. It is most unfair to the bona fide carriers op. 
erating on Lake Superior to grant applicant permanent authority to 
serve all ports on that lake based solely on the one trip referred 
to and particularly in the absence of any showing that their ser- 
vices are inadequate or unsatisfactory. The authority in question 
should be denied.”’ 





Past Successful Operation Commenced After “Grandfather” Date 
Found to Justify a Certificate—Common Carrier Status. 


In No. W-428, C. Calvert Evans Contract Carrier Application, de- 
cided April 10, 1944, division 4 found that applicant was entitled toa 
certificate of public convenience and necessity as a common carrier by 
self-propelled vessels in the transportation of commodities generally 
between points on the Delaware River, the Chesapeake and Delaware 
Canal, the Chesapeake Bay and its tributary waters and on inland and 
coastal waters of Virginia and North Carolina, north of and including 
Wilmington, N. C. 

In overruling the contention of protestant that there is adequate 
service by water carriers available on the Chesapeake Bay, the Commis- 
sion said : 


‘*Protestant serves certain ports and points within portions of the 
territory served by applicant. Although there are a number of 
other carriers performing a service similar to that of applicant, his 
services have been available and are used by the public to such an 
extent that the record of his past operations over a period of nearly 
four years is persuasive evidence that he is fulfilling a public need 
and that continuance of his operation should be authorized. As 
indicated hereinbefore, his holding out is that of a common carrier 
which serves the public generally. Applicant owns the equipment 
used in the service in which he is engaged, and his successful oper- 
ation in the past, together with other facts of record, shows that he 
is fit, willing, and able properly to continue the operation herein 
authorized.’’ 


Commissioner Miller dissented on the ground that the Commis 
sion’s finding was apparently based ‘‘solely upon applicant’s past 
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operations’ and that the showing of only four trips and the serving of 
only three points in North Carolina since the spring of 1940 is not 
sufficient to justify a certificate. 





Operating Rights Not Appurtenances of Individual Shares of Stock or 
Vessels Operated—Certain Applicants Authorized Jointly to Charter 
Vessels—Permit Limited .» Non-Self-Propelled Deck Scows But 
Without Territorial or Traffic Restriction—Dual Operation by 
Freighting in Addition to Chartering, Forbidden. 


Division 4 in No. W-57, Frederick E. Grauwiller Contract Carrier 
Application, decided April 5, 1944, found that Frederick E. Grauwiller 
and F. E. Grauwiller Transportation Co., Inc., were jointly entitled 
under the ‘‘grandfather’’ clause to continue to operate at New York, 
N. Y., as a contract carrier in the furnishing of non-self-propelled deck 
scows (under charter, lease, or other agreement) to persons other than 
carriers subject to the Interstate Commerce Act. It further found that 
operation at New York, N. Y., by F. Jacobus Transportation Co., Inc., 
as a contract carrier in the furnishing of non-self-propelled deck scows 
(under charter, lease, or other agreement) to persons other than carriers 
subject to the act, to be used by such persons in the transportation of 
their own property, is consistent with the public interest and the na- 
tional transportation policy declared in the act. 

In concluding that the first two applicants should be granted joint 
rights and that separate rights were not justified on the basis of claimed 
division of interest, the Commission said: 


‘‘Rights to a certificate or permit under part III of the act 
accrue to a water carrier corporation but do not attach to the in- 
dividual shares of stock, nor do they become appurtenances of the 
particular vessels that may be operated by the carrier. Conse- 
quently, individuals disposing of their stock holdings in one and 
forming a new and separate corporation, which obtains some of the 
vessels of the original corporation, do not thereby acquire any 
‘grandfather’ rights to a certificate or permit equaling in nature and 
scope that to which the original corporation may be entitled.’’ 


The Commission in limiting the permit to non-self-propelled ‘‘ deck 
scows’’ pointed out that the business of applicants had been so lim- 
ited, such scows being delivered at New York. The Commission, fol- 
lowing its decision in the Harms case, No. W-92, 260 I. C. C. 171 (de- 
cided January 4, 1944), did not impose a limitation as to territory or 
as to commodities to be carried. 

After discussing the almost negligible operations of one of appli- 
cants in its freighting business as compared with its chartering oper- 
ations, the Commission concluded that it would not be consistent with 
the public interest to grant both a permit and certificate under section 
310 and it, therefore, granted only a permit. 
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Upon Reconsideration Previous Finding Modified in Respect to Bulk 
Exemption Under Section 303 (b) 


Division 4 in No. 154, Great Lakes Transit Corporation Applica. 
tions, decided April 5, 1944, upon reconsideration of its prior decision, 
260 I. C. C. 9, reversed its conclusion that section 303(b) of the Act ap. 
plied to applicant’s transportation of grain, in bulk, only to the extent 
that it is handled in full cargo lots for one shipper. Instead, the Com- 
mission, following its last decision in the Columbia Transportation Com. 
pany case, held that applicant’s transportation of commodities, in bulk, 
was exempt from regulation by section 303(b) not only when handled 
in full cargo lots for one shipper but in any event when the cargo space 
of the vessel in which such commodities are transported is being used 
for the carrying of not more than three such commodities and no com- 
modities other than in bulk. 





Towing Rights in Addition to Chartering of Deck Scows Found 
Not Justified. 


In No. W-721, Gallagher Brothers Sand & Gravel Corporation Con- 
tract Carrier Application, decided March 31, 1944, division 4 found that 
applicant was entitled under the ‘‘grandfather’’ clause to continue to 
operate at New York, N. Y., as a contract carrier in furnishing (under 
charter, lease, or other agreement) non-self-propelled deck scows to 
persons other than carriers subject to the act, to be used by them in the 
transportation of their own property. The division followed the decis- 
ion of the Commission in the Harms ease. In denying applicant towing 
rights the division pointed out: 


‘* Applicant has never towed anything outside of New York Harbor 
other than bulk commodities and has never towed more than three 
commodities in bulk in the same tow. Such transportation is ex- 
empt under the provisions of section 303(b). The towage of empty 
deck scows is also exempt when such towage is incidental to an ex- 
empt loaded tow.’’ 


‘‘In the course of more than 3 years it has performed no towing 
outside of its private operations, except a few exempt services for 
others. The entire scope of this applicant’s towing operations e- 
tablishes only that this applicant is a private operator which on 
occasions convenient to itself performed exempt towing for others.” 








—_——___ 
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Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute. 


Freight Forwarder Permits Issued 


The I. C. C., Division 4, by recent orders, has issued permits auth- 
orizing freight forwarder operations as follows: 

Central Package Car Co., Docket No. FF-12. Authorized, by order 
dated March 30, 1944, to conduct forwarding operations, general com- 
modities, from points in Conn., Dela., Ill., Ind., Iowa, Ky., Maine, Md., 
Mass., Mich., Minn., Mo., New Hampshire, New Jersey, New York, Ohio, 
Pa., R. I., Vt., W. Va., Wise., and the District of Columbia, to points in 
Texas. The order in this proceeding embraced also the application of 
Central Forwarding, Inc., Docket FF-13, which was coe~tensive with 
the application in Docket FF-12. The application of Centra] Forward- 
ing, Inc., in Docket FF-13, was dismissed. 

Bluebonnet Freight Forwarding Co., Docket No. FF-65. Author- 
ized, by order dated April 3, 1944, to forward general commodities 
from points in Conn., Dela., Maine, Md., Mass., New Hampshire, New 
Jersey, New York, Penna., R. I., Vt., Va., W. Va., and the District of Co- 
lumbia, to points in Ark., La., New Mexico, Okla.. and Texas. 

Pitt & Scott Corp., Docket No. FF-2. Authorized, by order dated 
April 8, 1944, to forward general commodities, when consigned for ex- 
port, from New York, N. Y., and points in Essex, Hudson and Union 
Counties, N. J., to United States Ports on the Atlantic coast south of 
Norfolk, Va., on the Gulf of Mexico and Pacific coasts, and to Van- 
couver, B. C. (insofar as the transportation takes place within the 
United States). The authority granted by the order in this proceeding 
expires December 31, 1945. The order of April 8, 1944 amends a previ- 
ous order entered January 19, 1944. 

System San Diego Express, Docket No. FF-35. Authorized, by or- 
der dated April 8, 1944, to operate as a freight forwarder of general 
commodities from Los Angeles, Calif., to San Diego, Calif. 

International Forwarding Company, Docket No. FF-57. Author- 
ized, by order dated April 17, 1944, to operate as a freight forwarder of 
commodities generally, between all points in the United States. The 
order in this proceeding embraced also the applications of International 
Forwarding Co., Inc., Docket No. FF-58, and International Carloading 
Co., Ine., Docket No. FF-59. Based upon the conclusion that the 
operations and services of the three applicants are conducted as a single 
business, the order denies the applications of the two companies last 
named. 

C. 8. Greene and Company, Inc., Docket No. FF-84. Authorized, 
by order dated April 18, 1944, to operate as a freight forwarder of com- 
modities generally, from all points in IIl., Ind., Iowa, Mich., Mo., and 
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Wisc., to the ports of Boston, New York, Philadelphia, Baltimore, ang 
Norfolk, for export ; from all points in IIl., Ind., lowa, Minn., Nebr., So, 
Dakota, and Wisc., to the ports of Mobile, New Orleans, Pensacola, 
Port Everglades, and Port Tampa, for export; and from all points in 
New Hampshire, Conn., New York, Penna., Ohio, Ind., Ill., Mich., Minn, 
Wisc., Iowa, Kans. and Mo. to the ports of Los Angeles Harbor, San 
Francisco, Seattle, Portland, and Vancouver, B. C. (insofar as such 
transportation to Vancouver takes place within the United States), for 
export. With respect to the service to Pensacola, Port Tampa, Seattle 
and Portland, the permit is limited in application to December 31, 1945. 





Forwarder Application Proceeding Reopened 


By order dated April 18, 1944, the I. C. C., Division 4, has reopened 
for reconsideration the proceeding in docket No. FF-122, application of 
Carloader Corporation for a permit to operate as a freight forwarder. 


The Petition of applicant for oral argument on reconsideration was 
denied. 





Proposed Reports in Freight Forwarder Application Proceedings 


Proposed reports have been issued in the following proceedings 
involving applications for permits to operate as a freight forwarder 
under part IV of the Interstate Commerce Act: 

Rhode Island Despatch. Inc., Docket No. FF-93. Proposed that 
applicant be granted rights to operate as a freight forwarder of com- 
modities generally from points in Mass. and Rhode Island to points in 
the New York Commercial Zone and Philadelphia. 

Gallagher & Ascher Co., Docket No. FF-67. Proposed that appli- 
cant be granted rights to operate as a forwarder of commodities general- 
ly, when consigned for export, from the Chicago Commercial Zone to 
a number of specified ports on the Atlantic, Gulf and Pacific Coast 
ports. Authority to be limited to December 31, 1945 except as to ports 
of Los Angeles, San Francisco, Vancouver and New Orleans. Also 
proposed that applicant be granted authority to forward shipments 
of granite from Columbia, S. C., and Elberton, Ga., to a number of 
specified cities. 





1. C. C. Urges Disposition of Old Papers as Scrap 


Secretary W. P. Bartel, of the I. C. C., has communicated with the 
associations of all classes of carriers subject to I. C. C. regulations, call- 
ing attention to the Commission’s regulations regarding destruction of 
records, and suggesting that, insofar as practicable, such records be 
disposed of by sale as scrap paper in the interest of the war effort. 

In his letter on this subject to the Freight Forwarders Institute, 
dated April 20, 1944, after calling attention to the Commission’s regu- 
lations, Secretary Bartel states: 
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“These regulations prescribe the period of time the various records 
must be retained before destruction is authorized. They do not pre- 
gribe the precise method of destruction whether by fire, sale, or other- 
wise, provided the destruction is permitted and a certificate of de- 
struction is filed as required by the regulations. 

“The Commission’s attention has been called to the fact that some 
carriers are, within the rules, destroying records by fire. 

“In recognition of the acute paper shortage and the necessity of 
salvaging all paper, the Commission suggests to the carriers that such 
records be disposed of by sale as scrap paper and, in this way, assist 
in the paper salvage campaign in the interest of the war effort. There 
may be certain records which, because of their inherent nature, should 
be destroyed by fire and the Commission, of course, would not inter- 
pose objection to that manner of destruction, but the large majority of 
specified old records probably would fittingly be disposed of as scrap 


paper. ”” 





Bills of Lading of Freight Forwarders—Docket No. 28990 


The I. C. C. has announced that oral argument will be held before 
the Commission, in Washington, in Docket No. 28990, Bills of Lading 
of Freight Forwarders, on June 8, 1944. 

Hearing was held in this proceeding before Examiners Copenhafer 
and Haden on November 10, 1943, and the examiners’ proposed report 
was referred to in the March, 1944 issue of the I. C. C. Practitioners 
Journal. 









Recent Court Decisions 


By Warren H. WaGner 


Tower Cornell held to be common carrier—water transportation between points 
in the same state passing over waters in another state is interstate commerce 
under Part Ill. 


Cornell Steamboat Company v. United States, 88 Law. Ed. Adv. Ops. 712. 


The Supreme Court of the United States, on April 3, 1944, af. 
firmed the decision of a three-judge District Court for the Southern 
District of New York which has sustained the order of the Commission 
holding that Cornell was a common earrier, and that its transportation 
between points in New York which traversed New Jersey waters was in- 
terstate commerce under Part III of the Act. (Justice Frankfurter, 
Justice Roberts joining, dissented as to the conclusion on the question 
of interstate commerce.) Quoting from the decision of the Supreme 
Court : 

**Cornell operates tugboats for hire on the Hudson River and in 
and about New York harbor. Its tugs carry no cargo but move scows, 
barges, and similar vessels belonging to others which themselves usually 
carry cargo. This towing service Cornell offers to perform for the pub- 
lic in general. About ninety-five per cent of the vessels which it serves 
are moved from points in New York to other points in the same State, 
but these mevements generally traverse New Jersey as well as New 
York waters. 

‘*First. Cornell argues that its towboats are not ‘water carriers’ 
within the meaning of Part III of the Act. Looking at Part III, we 
find that, read together, §§ 302(c), (d) and (e) define a ‘water carrier’ 
as any person who engages in the ‘transportation by water ... of... 
property . . . for compensation.’ Section 302(h) defines ‘transporta- 
tion’ as including ‘all services in or in connection with transportation’, 
as well as ‘the use of any transportation facility.’ Any ‘vessel’, which 
means any ‘water-craft’, § 302(f), is such a facility. § 302(g). Con- 


gress has thus carefully and explicitly set out the conditions which in~ 


combination describe the kinds of carriers it intended to subject to regu- 
lation. Cornell’s tugboats fall squarely within the description. If fur- 
ther proof of this be needed, §§ 303(f) (1) and (2) expressly exempt 
from regulation under Part III certain types of towage service, but not 
that such as Cornell provides. Congress hardly would have exempted 
some towers, as it did in these sections, had it intended to exempt all 
towers. 

“‘Nevertheless, Cornell argues that the Act’s language, which ap- 
pears on its face plainly to include transportation by means of towers, 
should not be so construed. In support of this contention, it is said 
that towers do not have that common law or statutory liability to ship- 
pers which generally attaches to common carriers, see Sun Oil Co. v. Dal- 
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wll Towing Co., Inc., 287 U. S. 291; ef. The Murrell, 200 Fed. 826; and 
that a ‘carrier’ has been judicially defined as one who undertakes to 
transport the goods of another, a definition not inclusive of Cornell, since 
it does not make contracts to carry goods but only to move vessels 
which have goods on them. See Sacramento Navigation Co. v. Salz, 
points § 273 U. S. 326, 328; The Propeller Niagara, etc. v. Cordes, 62 U.S. 7, 22. 
merce # But the authorities relied upon by Cornell are of little or no assistance 
here. The case at bar does not require that we determine at large the 
712, || legal obligations of a tower or define the usual characteristics of a car- 
rier. We are called upon only to interpret a single Act of Congress. 
|, af- | With unquestioned power to regulate Cornell’s business, Congress in 
thern § this Act has given its own definition to Cornell’s activities in words lit- 
ssion ff erally inclusive of those activities, and which operate to subject to the 
ation § Act interstate activities in the business of towing, which at common law 
is in- | was a common calling. Sproul v. Hemmingway, 14 Pick. 1, 6. The Act 
irter, # in which Congress has included this definition is designed, not to de- 
stion § termine the legal status of vessels for all purposes, but to provide for 
reme § regulation of the rates and services of competing interstate water car- 
riers as part of a broad plan of regulation for all types of competing 
id in § interstate transportation facilities. Cornell is in active competition 
cows, § with other types of interstate water carriers as well as with trucks and 
ually § railroads. Therefore, if Cornell’s particular method of providing water 
pub- ff transportation facilities for others is not subject to regulation under 
erves ff the Act, it would appear to present an anomalous exception to the 
state, § Congressional plan for regulation of competing transportation activities. 
New § We conclude that the language of the Act brings Cornell’s business with- 
in its coverage, and that to construe the Act otherwise would frustrate 


‘iers’ § the purpose of Congress. 
, we “Second. Cornell argues that even if it is covered by Part III of 
rier’ § the Act, there was error in holding it to be a ‘common’ rather than a 


... | ‘contract’ carrier. Section 302(d) defines a ‘common earrier’ as one 
orta- § ‘which holds itself out to the general public to engage in the transporta- 
ion’, | tion by water... of ... property . . . for compensation.’ The Com- 
hich } mission found from evidence offered that Cornell did so hold itself out to 
Con- | the general public. Upon review the District Court held the Commis- 
h in | sion’s finding was supported by substantial evidence. The opinions of 
egu- § the Commission and the District Court showed the evidence relied on 
fur- j and it is unnecessary to repeat it here. Sufficient it is to say that we 
smpt § agree with the District Court’s conclusion. 
: not “Third. The five per cent of Cornell’s business which consists of 
pted ] moving vessels between New York and New Jersey ports is unquestion- 
t all § ably covered by the Act, because § 302(i) (1) specifically includes trans- 
portation ‘wholly by water from a place in a State to a place in any 
ap- § other State.’ But about ninety-five per cent ‘of the vessels towed by 
vers, § Cornell are picked up at New York ports and pulled to other ports in 
said § the same State. Cornell contends that none of these movements come 
ship- ff} within the Commission’s jurisdiction. We accept findings of the Com- 
Dal- | mission and the District Court that at least a substantial proportion of 
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these latter movements regularly and ordinarily pass over New Jersey 
territorial waters. While moving on New Jersey waters, Cornell’s ves. 
sels are not at that time at ‘a place’ in New York. Certain of its towing 
activities therefore actually move vessels from places in New York to 
places in New Jersey and thence back to places in New York. Such 
movements, if made on land by rail carriers, would be classified as inter- 
state for regulatory purposes under previous decisions of this Court; 
and, as the Commission’s opinion points out, these decisions have cast 
grave doubts upon the power of a single state to regulate such movements 
in whole or in part. Water transportation between two ports of a single 
state may touch many other states, and pass through hundreds of miles 
of other states’ waters, far removed from the state in which the terminal 
ports of the voyage are located. Power of the Commission to regulate 
such movements appears to come well within the broad purposes declared 
by Congress in passing legislation designed comprehensively to coordi- 
nate a national system of all types of transportation. We are unper- 
suaded that Congress has inadvertently left such a gap in its plan as 
acceptance of Cornell’s argument would create. 

The pertinent language Congress used in defining what should be 
interstate commerce in Part III of the Act regulating water carriers 
is to all practical intents and purposes the same as it used in Part I regu- 
lating rail carriers. Part III of the Act, including this definition, first 
was drafted in the House Committee on Interstate Commerce as part of 
a general revision of an omnibus transportation bill [S. 2009] proposed 
by the Senate Committee on Interstate Commerce. See H. R. No. 1217, 
76th Cong., Ist Sess. In reporting on the provisions of Part III, the 
House Committee, a body well acquainted with transportation legisla- 
tion, made the statement that, ‘Most of the regulatory provisions includ- 
ed in the new part III were modeled on provisions of part I dealing with 
the same subject.’ Id., p. 18. At the time of this report, the definition 
of interstate commerce in Part I upon which that in Part III was mod- 
eled had long before been interpreted both by the Commission and the 
courts as broad enough to cover railroad movements which pass through 
the territory of two states, even though the freight be carried from 4 
place in one state to another place in the same state. Missouri Pacific 
R. R. Co. v. Stroud, 267 U. S. 404. 

‘*Parts I, II, and IV of the Interstate Commerce Act, relating re- 
spectively to regulation of rail carriers, motor carriers, and freight for- 
warders, explicitly or by judicial interpretation cover all shipments 
which pass through the territory of two or more states even though both 
terminal points are in the same state. And so if railroads or truckers 
should use tugs for the same purposes and over the same route as Cor- 
nell the movements would be interstate under the Act and subject to 
regulation by the Commission; and apparently the same is true of 
freight forwarders. From the language of Part III of the Act, its his- 
tory, and its general purpose, we conclude that the Commission and 
District Court correctly decided Cornell’s transportation through New 
York and New Jersey waters also is subject to regulation by the Com- 
mission.’ 
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Motor carrier rights may be granted beyond those sought by applicant—claim as 
to unfair hearing must be pressed in court below. 


Chicago, Saint Paul, Minneapolis & Omaha Railway Company et al., v. 
United States et al., 88 Law Ed. Adv. Ops. 771. 


The Supreme Court held that the Commission may grant motor 
carrier rights beyond those sought in the application filed by Cornelius 
Styer, d/b/a Northern Transportation Company (later transferred to 
Glendenning Motorways, Ine.) At the same time, the Supreme Court 
indicated that a claim as to unfair hearing must be made in the lower 
court, otherwise the Supreme Court will not presume a denial of fair 
hearing. Quoting from the decision: 


“The railroads brought an action in the District Court for Min- 
nesota against the Commission and the carriers to annul the Commis- 
sion’s certificate, pursuant to 28 U. S. C. See. 41(28). The cause came 
on before a court of three judges who dismissed the complaint on the 
merits. It was brought here by direct appeal. 

“It is contended that there is no evidence to support the findings 
on which the Commission granted operating rights. The court below 
examined the evidence as to each challenged finding and found each 
‘not unsupported by evidence.’ It declined, quite properly, to sub- 
stitute inferences of its own for those drawn by the Commission from 
testimony and declined to weigh anew conflicts in it. This was no 
error, and we affirm the findings. Gregg Cartage & Storage Co. vs. 
United States, 316 U. S. 74; Rochester Telephone Corp. vs. United States, 
307 U. S. 125. 

‘‘The question of law in the case is whether the Commission on its 
finding need for such service had power to authorize service of inter- 
mediate points not asked for by the applicant. The applicant has ac- 
cepted and is defending the grant, but the competing rail carriers com- 
plain of it. 

“In the grandfather case Styer stated that he did not claim and 
was not applying for authority to carry goods in interstate commerce 
from any Minnesota point to any Minnesota point. But he had begun 
operations only two months prior to the ‘grandfather’ date. The Com- 
mission found that he had held out service to such intermediate points 
and that there was public need for it. 

“In the convenience and necessity case, before hearing Styer filed 
an amendment to his application which withdrew request for authority 
as to ‘all service in interstate commerce between points in Minnesota.’ 
The Commission, however, found that he had served such intermediate 
points on the route as shippers had requested it, that such service was 
fulfilling a public need, and was required by the public convenience 
and necessity. 

“*Tt is said that these actions withdrew the intermediate points from 
issue and threw the protesting parties off their guard and that they did 
not have opportunity for adequate hearing on the matters ultimately 
decided. However, after receiving the report of Division 5 recommend- 
ing granting, as was done, the railroads filed a petition for reconsidera- 





790 













































1. C. C. PRACTITIONERS’ JOURNAL 





—.., 


tion. It is not in evidence. Whether surprise was claimed and evidence § theY © 
was indicated that could be added on rehearing, we do not know. The ferred 
court endeavors to protect the right of parties to fair hearings, but it A 
will not presume that their rights have been substantially denied when made t 
they do not embrace the opportunity to prove their grievance in the § Plainan 
court below. with re 
**It is clear that the Commission on the facts found had power to tiffs re 
include in the authorization provision for service greater than the car. is that 
rier had asked. Section 208(a) of the act provides that in any certificate |: Do 
issued under either section 206 or section 207 ‘there shall, at the time § mea” 
of issuance and from time to time thereafter, be attached to the exercige § SU5t@!2 
of the privileges granted by the certificate such reasonable terms, con. fj 28 '° | 
ditions and limitations as the public convenience and necessity may ever? 7 
from time to time require, including terms, conditions and limitations § C™P 
as to the extension of the route or routes of the carrier.’ 49 U.S. C. Sec, § Pe 





308 (a). Govern 
‘Judgment affirmed.’’ the Co 

tiffs’ ¢ 

Order prescribing rates for the future founded only on basis prescribed in other = © 
cases, without other evidence, enjoined. ae 
master 


Erie Railroad Company et al v. United States. 


The (three-judge) District Court for the Southern District of Ohio, 10 per 
Kastern Division, on March 24, 1944, enjoined an order of the Commis- Upon 
sion based upon previous decisions but without further evidence. Quot- J" }8 
ing at length from the per curiam decision of the court: becaus 

‘*The case involves the question of the legality of an order of the facts ¢ 
Interstate Commerce Commission (hereinafter referred to as the Com- questi 
mission) requiring reductions in certain rates for the transportation of § st 
scrap iron between specified points of origin in Indiana and Michigan 
on the one hand and destinations in Ohio on the other in proceedings other | 
before it known as Docket No. 28813, Summer & Company v. Erie R. R. 


Co., et al. The complainant is a scrap iron broker, incorporated under a 
the laws of Ohio, with its residence in the City of Columbus. .. . es 4 
‘‘The grounds upon which plaintiffs attack the Commission’s order | °?!™0 


are twofold, (1) the order is not sustained by any evidence and (2) the } "SP®€ 


Commission erred in failing to decide the case on the evidence properly and st 
before it. = 


**As bearing upon the first ground relied upon by plaintiffs, the he 
following statements appear in the ‘Report of the Commission.’ ‘Com- th a 
plainant relies entirely on the many proceedings wherein the 70 percent §."° * 
basis was prescribed, or reparation was awarded to that basis. . . The 9° P 
assailed rates compare favorably with other rates between points simil- pers 
arly situated. . . . When we have so clearly indicated that in our opin- on wi 





ion rates in excess of the seventy-percent basis in official territory are 


unreasonable, carriers should not be permitted to refuse to adjust their a 
rates to that basis until they are ordered so to do. . . . Upon the facts §° 
of record in the instant proceeding, no other conclusion is warranted. oon 
... We find that the rates assailed were unreasonable to the extent § “PPT 
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they exceeded.’ Commissioner Miller dissented, stating his views, re- 
ferred to later. 

‘‘At the hearing before this Court, the following statements were 
made by counsel: Mr. Day: (of Counsel for Plaintiffs) ‘The Com- 
plainant before the Commission is a corporation and a scrap iron broker 
with residence here in Columbus. The grounds upon which the plain- 
tiffs ask the Court to set aside and annul the order of the Commission 
is that it was made without any evidence to support it;. . . . Judge Nev- 
in: Do you mean by that there was no evidence taken at all or do you 
mean there was evidence taken but nevertheless it was not sufficient to 
sustain the order? Mr. Day: There was no evidence introduced tend- 
ing to show unreasonableness in these rates. Judge Allen; None what- 
ever? Mr. Day: None whatever, and the Commission’s report states: 
‘Complainant relies entirely on the many proceedings wherein the 70 
per cent basis was prescribed.’ . . .. Mr. Pierce: (Counsel for the 
Government) The only question here presented is as to the validity of 
the Commission’s order prescribing rates for the future, as the plain- 
tiffs’ counsel has pointed out, for the plaintiffs’ carriers as to the scrap 
iron, after the Commission had found that the present rates were un- 
reasonable. . . . The report of the Commission I must admit is not a 
masterpiece. . . . As to rates for the future on scrap iron (the Commis- 
sion) indicated that the rates generally in official territory above the 
70 percent basis would be unreasonable, the Commission then stated: 
‘Upon the facts of record in the instant proceedings no other conclu- 
sion is warranted.’ .... Judge Nevin: What were the facts of record, 
because of which no other conclusion is warranted? Mr. Pierce: The 
facts of record were these previous cases. Judge Nevin: Isn’t that the 
question before us? .... Mr. Pierce: I think that is the principal 
question before you. Judge Allen: Then you are conceding that the 
Commission decided this case purely based upon a line of decisions in 
other cases? Mr. Pierce: That is right.’ 

‘“‘Upon a consideration of the whole of the record, the briefs and 
arguments of counsel and the applicable law, the court is in accord 
with the views expressed by Commissioner Miller in his dissenting 
opinion above referred to. Commissioner Miller stated: ‘My views 
respecting proceedings of this nature—involving rates on scrap iron 
and steel between points in official territory—are set forth by Commis- 
sioner Mahaffie in his dissenting expression in Midvale Co. v. Wheeling 
€ L. E. Ry. Co., 231 I. C. C. 734, in which I concurred, and in my dissent 
in Kasle Iron & Metal Co., v. Wheeling & L. E. Ry. Co., 251 I. C. C. 544. 
The rates here assailed were and are below sixth class, and the record 
is replete with evidence showing their reasonableness. The report gives 
no consideration to this evidence but, like some of the prior decisions 
on which it relies, condemns the assailed rates simply because they ex- 
ceeded or exceed the so-called 70 percent basis. Thus, the long-estab- 
lished sixth-class basis of rates on this important traffic throughout 
official territory has been, and is being, effectively supplanted by anoth- 
er basis, the reasonableness of which has never been determined by an 
appropriate proceeding dealing with the rates throughout the entire 















































792 





I. C. C. PRACTITIONERS’ JOURNAL 





territory and in which all interested shippers and carriers would haye§ hearing 
had an opportunity to be heard. I submit that the basis here approved ff ance of 
is without proper support.’ it is im 
“In his dissenting opinion in Kasle Iron and Metal Co. v. Wheeling § applied 
and L. E. Ry. Co., 251 I. C. C., 544 (decided April 29, 1942) Commis. -_ 
sioner Miller made the following statement: ‘. . . . The question of de. §j of the ' 
fendants’ liability for reparation in this case should be determined from § finding 
a consideration of the evidence presented upon this record. They § Commi 
should not be foreclosed by the mere citation of past decisions based § Commt 
upon other records. This record clearly shows that the rates charged +. 
were not unreasonable and that the complaint should be dismissed.’ of plai 
‘*We think that the foregoing conclusion of Commissioner Miller § hearing 
is applicable in the instant case. that sa 
‘*It has been many times decided that administrative orders, quasi- § set asic 
judicial in character, are void if a hearing was denied; if that granted Hand of 
was inadequate or manifestly unfair; if the finding was contrary to the § of Am 
‘indisputable character of the evidence,’ or if the facts found, do not, § prosect 
as a matter of law, support the order made. Interstate Commerce Com. Git is, g 
mission, vs. L. & N. R. R. Co., 227 U. S. 88, 91. In the foregoing case, 
on page 91, the Supreme Court further stated (referring to the statute § Statewic 
there under consideration) that ‘the statute gave the right to a full 0 
hearing and that conferred the privilege of introducing testimony and 
at the same time imposed the duty of deciding in accordance with the § Georgs 
facts proved. A finding without evidence is arbitrary and baseless.’ 
‘“We think the statement of Commissioner Mahaffie in his dissent- 
ing opinion in the case of Midvale Co., vs. Wheeling & L. E. Ry. Co., et o 
al., 231 I. C. C. (decided March 7, 1939) 734, at pages 739, et seq., isg7™' 
pertinent and applicable here; that is, that ‘it is doubtful whether the 
test of the ‘rudimentary requirements of fair play’ defined in Morgan pel 
v. United States, 298, U. S. 468, 304 U. S. 1,’ can be met by the Commis f° 


; - : : calities 
sion proceeding as in the instant case. comme 

‘*In the Morgan case, on its second appearance before the Supreme Pry 
Court, that court (304 U. S., 1) at page 22, says: ‘the maintenance of aie 


proper standards on the part of administrative agencies in the perforn- } 
ance of their quasi-judicial functions is of the highest importance and 
in no way cripples or embarrasses the exercise of their appropriate 
authority. On the contrary, it is in their manifest interest.’ ‘The 1 

‘*Certain evidence was introduced on behalf of the plaintiffs be 
fore the Commission, and the defendants herein contend that this evi- 
dence taken in conjunction with the decisions of the Commission upon 
which the defendants rely establish as a matter of fact that the rates 
were unreasonable. However, a careful consideration of the record 
shows that as conceded by counsel for the Commission at the hearing 
in this court, no evidence was introduced which tends to establish the 
unreasonableness of the rates. On the contrary, the decision of the Com- 
mission recognizes that the evidence establishes that the rates are rea 
sonable; but on the basis of its decisions in other cases, it held that the 
rates were unreasonable. This constituted prejudicial error. A decision 
which is not grounded on evidence fails to apply the standard of ‘full 
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hearing’ set by Congress as a guide to the Commission in the perform- 
ance of its quasi-judicial duties. Title 19, U. 8. C. See. 15(1). Here 
it is impossible to say that the legislative standard has been properly 
applied. Cf. United States v. Carolina Carriers Corp., 315 U. 8. 475. 

‘Upon the record here presented, the court finds that the order 
of the Commission is not sustained by any evidence. Since an essential 
finding has been made without supporting evidence, the action of the 
Commission was arbitrary and must be reversed. Interstate Commerce 
Commission v. Louisville & Nashville Rd. Co., supra. 

“The Court further finds and concludes that so much of the prayer 
of plaintiff’s Bill of Complaint as read as follows: ‘That upon final 
hearing of this cause, a permanent injunction shall be issued, decreeing 
that said order of the Commission, as aforesaid, is null and void and is 
set aside, annulled and suspended, and that its enforcement, execution 
and operation shall be forever enjoined, and that the United States 
of America shall be restrained from taking any steps or instituting or 
prosecuting any proceedings to enforce the said order.’ should be, and 
it is, granted.’’ 


Statewide order relating to rates on ‘‘aggregates”’ in Georgia, based upon undue 
preference or advantage as between persons and localities in intrastate com- 
merce on one hand and interstate commerce on the other, held invalid. 


Georgia Public Service Commission v. United States et al. 


A three-judge District Court for the Northern District of Georgia 
(April 8, 1944) set aside the Commission’s order in Rates on Road Ag- 
gregates Within the State of Georgia, 256 I. C. C. 475. The court dis- 
cussed at length the possible difference in territorial scope of an order 
based upon a finding of ‘‘unjust discrimination against interstate. . . 
commerce’’ and one based upon ‘‘prejudice as between persons or lo- 
calities in interstate commerce on the one hand and interstate... . . 
commerce on the other hand,’’ under section 13(4), as follows: 

‘We are of opinion that the findings made do not support a state- 
wide order changing the joint-haul rates throughout Georgia. After 
discussing the railroad situation in Georgia, and mentioning that the 
complaining railroads were voluntarily maintaining, because of competi- 
tion, many rates that are lower than scale basis, the Commission said: 
‘The record is not persuasive that the maintenance of the intrastate 
joint-line scale on a basis somewhat lower than the interstate joint-line 
scale results or will result in unjust discrimination against interstate 
commerce.’ This put that basis for the exercise of the Commission’s 
power to make a State rate out of the case. Discrimination against in- 
terstate commerce itself is not again mentioned. Undue preference or 
advantage as to persons and localities in intrastate commerce as against 
interstate commerce alone remains, and alone was found. 

“To constitute such undue preference and advantage there must 
be competition in which interstate commerce, actual or presently po- 
tential, is hindered or disadvantaged. The remedy to be applied is not 
to extend beyond what is necessary to deal with the persons and local- 
ities which are unduly advantaged in the competition. A statewide 
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change in rates, whereby the State power over the regulation of intra. 
state commerce is wholly displaced can be justified only if it clearly ap. 
pears that the interference with interstate commerce is actually state. 
wide, and that statewide regulation by the Commission is really neees. 
sary. 
‘‘The finding here is: ‘There is active competition between per. 
sons and localities engaged in interstate commerce from numerous 
points in the States of Alabama, South Carolina and Tennessee, to a 
great number of destinations throughout Georgia, and persons and 
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localities engaged in intrastate commerce between points in Georgia.’ 
There is a further finding that the rate difference causes undue and 
unreasonable preference to such persons and localities. On these bare 
findings the Commission prescribes an intrastate scale of rates for all 
Georgia, the largest State east of the Mississippi River. The report of 
the Commission shows that the extra-State points which ship this materi- 
al into Georgia are Montgomery and the Birmingham district in Ala- 
bama, Columbia in South Carolina, and Chattanooga in Tennessee. For- 
ty producing points in Georgia are named, well scattered over the State. 
It is mentioned that sand, gravel and rock can be obtained almost any- 
where in the State where there is sufficient demand to open up a pit or 
quarry. When we look at the scale of rates on such materials we find 
that the rate increases ten cents per ton for each ten miles up to 50 miles, 
and then ten cents for each 20 miles up to a hundred. At 260 miles it 
is ten cents for 30 additional miles. It is perfectly evident that dis- 
tance cuts a much greater figure in ability to compete than the 5 cents 
per ton for the whole trip over a joint line. From Columbia, Mont- 
gomery and Birmingham there is a distance handicap of about 80 miles 
before the State of Georgia is reached. From Chattanooga the dis- 
tance is short into the State but competition is soon met by plants at 
Ladds, Cartersville, Rockmart and Portland, which have a great dis- 
tance advantage to the important markets, and are on single line routes 
from Chattanooga, so that competition at points between them and 
Chattanooga is not affected at all by the joint-haul scale. The report 
indicates that the greater portion of this traffic is intrastate, as the 
facts above pointed out show it would naturally be. It seems unlikely 
that the vast central portion of the State could be made an area of 
competition for Chattanooga, Columbia, and Montgomery and Birming- 
ham by lowering the rates from these distant points by five cents per 
ton, when there are plants operating relatively near one another through- 
out that area. We mention these things not for the purpose of disa- 
greeing with any deliberate finding of the Commission but to illus- 
trate the necessity of carefully considering the situation and making 
clear and exact findings, defining the localities in which there is, or 
by a five cent change in rate there would be, effective competition, and 
confining the extraordinary power of making State rates to those locali- 
ties. 

‘In Railroad Commission vs. Chicago, B. & Q. R. Co., 257 U. S. 563, 
the leading case on the interpretation of Section 13 (4) of the Act, it 
was squarely held that undue discrimination in rates at border points 
in a State justified the prescribing of State rates to such localities, but 
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. Tpot an alteration of the rates throughout the State. So far as we are 


informed, statewide rates prescribed by the federal Commission have 


. Ihen upheld only when discrimination against interstate commerce as 
. Ig whole was found. This distinction was taken in the case just cited. In 


Florida vs. United States, 282 U. S. 194, the Commission found certain 
State log rates to work undue advantage and preference to shippers 
intrastate in Florida and undue prejudice to shippers interstate into 
Georgia, and made a corrective order prescribing statewide rates for 
Florida, but did not make a finding as to discrimination against inter- 





state commerce as a whole. The statewide order was set aside as not 
justified by the findings. On further investigation the Commission 
made findings that the rates in question were not remunerative to the 
carriers, and put an unfair burden on them, and thus discriminated 
against interstate commerce generally. A statewide order so supported 


i. Jwas sustained. 292 U.S. 1. In Georgia Public Service Commission vs. 


United States, 283 U. S. 765, a statewide order was sustained. As the 


- [ease is stated in the opinion, the original hearing went only to undue 


prejudice to persons and localities, but when the case was reopened later 
the petition was for a determination ‘whether the prescribed intrastate 
rates result and will result in undue prejudice to persons and localities 
n interstate commerce and in unjust discrimination against such com- 
nerce.’ Both questions were thus involved. 

‘‘We would not deny that there might exist a State system of rates 
which would discriminate against interstate commerce as a whole other- 
wise than by unduly burdening the carriers financially, which might be 


- [corrected by a statewide order of the Commission. But we do think 


that clearer and more specific findings are needed to justify it than 


in the report are definite and comprehensive. There are moreover 
illustrative specific findings which confirm the general ones.’ In the 
first case of Florida vs. United States, at page 212, is asserted ‘the 
principle that whenever the federal power is exerted within what would 
otherwise be the domain of the State, the jurisdiction for the exercise 
of the federal power must clearly appear. The Commission has no gen- 
eral authority to regulate intrastate rates, and the mere existence of a 
disparity between particular rates* * * does not warrant the Commis- 
sion in prescribing intrastate rates. If the action of the Commission 
is not simply for the removal of undue prejudice against interstate 
commerce as between persons and localities, and the Commission under- 
takes to prescribe a statewide level of intrastate rates, in order to 
void an undue burden from a revenue standpoint, there should be 
ppropriate findings upon evidence to support an order directed to 
that end.” The Commission here has refused to find discrimination 
against interstate commerce in these State-wide rates. It has found 
mly that they produce undue advantages and preferences to some per- 
ons and localities, without naming or describing them. On that basis 
tt undertakes to prescribe new statewide rates applicable to all persons 
ind localities in the State. The findings are not broad or definite 
tough to support the order.”’ 


" fn here. In the case last cited we read at page 773: ‘The findings 
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LIST OF RAILROADS AUTHORIZED FOR ABANDONMENT OF ENTIRE LINE 
BY THE INTERSTATE COMMERCE COMMISSION* NA 
Cement, 
Central . 
1921-1943 = ! 
(To October 31, 1943) enor 
FINANCE _I.C. C. REPORTS —— 
NAME OF ROAD DOCKET VOLUME PAGE MILEAGE | Chester 
ES 11868 224 465 1.51 § Chesterfi 
Ahukini Terminal & Ry. Co., Ltd. o.oo. 10366 199 579 194 1 Chicago, 
Alabama & Florida R. R. Co. ............................ ~— 249 426 29.002 | Chicago, 
Alabama & Mississippi R. R. Co. o.o...cecccccccseecceeeeeeee 70 531 7775 ¥ Christie 
Alabama & Northwestern R. R. Co. 0........cccccc. 10300 202 4 21. | Cimarro 
Alabama & Western Florida R. R. Co. ................ 12368 233 264 38. ff Cincinna 
Alabama Central Railway oo........0.cccccccccecccsseeceeseeees 12266 230 623 5.34 § Clackam 
I cio he ss ccsa sos ccchleescevnccseiadssnsavessecces 11139 212 633 25. § Clinton, 
Alexandria & Western DIN, siscsicsiusvscitiacsccitavianse 4297 04 742 20.65 § Colfax } 
Andalusia, Florida & Gulf Ry. Co... 4755 99 518 255 § Crystal 
Appalachian See eee. 10945 207 719 10.0 § Crystal 
Arcadia & Betsey River 5 en 11363 217 629 173 
Arizona & Swansea R. R. C0. oooeececccecccccecescesseesseeee 11626 221 467 21.1 § Dallas, | 
Arizona Southern R. R. Co. oonceecccccecccceccsseseeseeseseeseens 10110 193 577 21.0 § Dalles & 
Pirteamens Valbey Ty. Ua. ..nn..ccecccsccccscsosecsesssesccsssess 13619 252 804 60. vayton, 
I IIE TID nonscsvevccscesncssiscseonesscasesnesssesorocesens 12811 240 494 7.1. | Death \ 
Atlantic Northern Ry. Co. .........c.c.ccccsscsessessesesseeseees 10965 212 82 17.07 | Deep C 
Augusta Northern Railway o20.0...0....0.cccccccceeeens 13214 244 613 11.2 § Delawar 
Avon, Geneseo & Mt. Morris R. R. Co. ........0..0000... 12395 236 397 178 § Delawar 
Bartlett Western RY. .sc:ssssssnnesvssnnetneven 10915 «= orsizns—(Gtsés mo AS 
Batesville Southwestern R. R. Co., Et. Al. .......... 8227 170 269 1693 ¥ Detroit, 
Bellevue & Cascade R. R. C0. o....cceccscccssssssessssessees 10815 212 147 35.70 I Dover 
Bethel Granite Ry. Co. ..........ce.cscccesssscsscnsssesesssoosssees 11632 221 519 54 T Due Wi 
I I onsun is cscasseseanrasaiensnsunenaistg! 11355 217 437 1250 § Duluth 
5 tg ge Burdette & Miss. R. Ry. Co. ............ 3275 86 150 70 
Boise & Western R. R. C0. o.....cceccccceccesseeeseeseeeeeee 11268 217 139 25.20 | East Ki 
Bonlee & Western Ry. Co. oo... ..ccccceccecescsseesseseeeees 9010 180 724 10.37 § East St. 
Bridgton & Harrison Ry. Co. o....c.ccccccccesseseesesseeees 12878 244 37 15.92 § East Ti 
Brimstone R. R. & Canal Company ........................ 7307 170 246 6.64 | Elberto 
MOUMUUO WRNTIIIEE NO. noes cssvsesncseccoscsccsecessosesscdonncsosessss 7980 158 704 6.14 | Elkin & 
Brooksville & Ohio River R. R. Co. oo. 8774 175 108 10.0 | Elwood 
Brownwood North & South Ry. Co... 4296 105 729 17,65 | Eriton 
Buffalo, Bradford & Kane R. R. Co. ..0....c.cce. 8818 175 565 89 9 Ettrick 
Bullfrog, | 8 2 eee . 6369 131 513 78.95 § Eureka: 
a oe eer 9876 193 758 13.07 § Evansv 
— Valley Railroad Company .....................000000.. 5927 117 676 96 § Fairchil 
Cairo, Truman & Southern R. R. Co. ..0.0.....000000.... 12919 240 658 383 | Florida 
Caney Valley Railway Company. .............cccc.ccce00 9946 193 262 1281 § Ft. Sm 
Carlton & Coast R. R. C0. oon. cceccccecccceesseeeeeseeeeees 12954 242 35 204 § Fox & 
Carolina & cnet . >» ae. 10344 199 353 8.14 § Frankli 
Carolina Railroad Company o......c.ccccccecccccceeeeee 8606 175 248 13.26 & Frederi 
Carthage & Pinehurst R. R. Co. ooo.cccccccseeceseeeene 1520 70 774 12.22 § Freeo | 
Casey & Kansas R. R. C0. o.ceccceccccsecscesesseesesseeneesees 11587 221 417 19, , 
Cazenovia Southern R. R. CO. ....ccsccosscsssneeeneee 11603 407 6. — 
* Prepared by C. A. Miller, Vice President and General Counsel, The American Gilmor 


Short Line Railroad Association, March 1, 1944, and submitted at hearing before ant 
Sub-Committee of the Senate Committee on Interstate Commerce in connection wy 


with S. 1489, 78th Congress, Ist Session, on May 3, 
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LINE FINANCE I. C.C. REPORTS 
NAME OF ROAD DOCKET VOLUME PAGE MILEAGE 
Cement, Tolenas & Tidewater R. R. Co. .............. 8028 166 290 1.9 
Central Ark. & Eastern R. R. Co. oocecccccecee 11267 221 170 43.28 
Central New York Southern R. R. Corp. .............. 2722 86 830 37.0 
Central Ry. Co. of Arkamsas .20..0.0...0...cccccccceccsseseaee 8546 175 55 6.92 
Centsal W. Va. & Southern R. R. Co. on. 7611 217 385 21.10 
Charlotte, Monroe & Columbia R. R. Co. .......... 12653 242 247 17.16 
“| 5. See 11540 221 397 77 
MILEAGE I Chester & Becket Railroad Company .................... 8665 170 643 5.0 
1.51 | Chesterfield & Lancaster R. R. Cow ooo. i2810 244 20 33.21 
194 | Chicago, Harvard & Geneva Lake Ry. Co. ............ 9141 184 19 2.54 
29.002 | Chicago, Springfield & St. Louis Ry. Co. .............. 12581 236 765 86.62 
77.75 | Christie & Eastern Ry. Co. ooo... ccccccccscsecescsseeeossseeeon 10641 202 571 115 
21. Cimarron & Northwestern Ry. Co. 0000... 8317 166 391 72 
38. EB Cincinnati- N. So. Ry. Co. ooccceccecccccccscsecsscsesseeceeeeeons 10094 193 779 19. 
5.34 I Clackamas Eastern R. Ro Co. oecccccccccccceccccccsceceeeseeee 12458 233 695 17.01 
25. § Clinton, Davenport & Muscatine Ry. Co. ............ 12394 236 469 35.91 
20.65 § Colfax Northern Railway Company ...................... 5343 105 807 5.93 
eal 13356 249 240 20.66 
- Crystal River & Sam Juam ooo... ccccecsseecccccecsseccsneeonee 13356 249 240 7.33 
21.1 § Dallas, Cleburne & Southwestern Ry. .....0.0.0000....... 4761 99 279 9.82 
21.0 § Dalles & Southern R. R. Co. oooceccecccceccccccccsseeeeneee 10880 207 715 41.79 
60. vayton, Toledo & Chicago Ry. Co. o.0.....cccc 2589 76 395 90.0 
7.1 | Death Valley Railroad Co., Ltd. ooo... 8602 170 325 20.35 
| Oe 2 ye ae 12307 233 387 45.66 
11.2 § Delaware & Northern Ry. TESTE ES 13931 * Hc 37.316 
178 § Delaware Valley Ry. Co. o......ccccccecccscscsssssseseseesee 11598 221 405 13. 
Delta Southern Railway .o..........ccccccccccccsscsseseseeneeees 1500 7® 546 52.11 
2320 7 Denison, Bonham & New Orleans R. R. Co. ........ 7327 154 135 24.15 
1693 | Detroit, Bay City & Western R. R. Co. .............. 3171 94 666 98.0 
35.70 | Dover & South Bound Railroad Co. .............. 8379 170 69 24.768 
| 4 “| “a. \ai eRe 12777 239 261 4.5 
ry Duluth & Northern Minnesota Ry. Co. ................ 1258 70 184 99.25 
25.20 | East Kentucky Southern Railway Co. .................. 9520 189 230 13.0 
10.37 | East St. Louis, Columbia & Waterloo Ry. A 11100 212 533 22.18 
15.92 | East Texas & Gulf ee, A eee eee 10173 199 125 3.6 
6.4 | Elberton & Eastern R. R. Co. ooocceccccccccccccecccccseeseeee 10068 199 77 34.62 
6.14 | Elkin & Alleghany Railroad Cow o...0..0..ccceccccceceen 8888 175 653 15.2 
10.0 § Elwood, Anderson & Lapelle R. R. Co. .....0..0...... 7297 150 468 1.412 
17.65 9 Eriton Railroad Company. o...........cccccccscecsecssesseesseeoee 10068 193 633 869 
ot ee Se eee 11667 221 563 10.5 
7895 § Eureka-Nevada Ry. Co. .o...c..cccccccccssescsssscccseeseessecseeeses 11999 228 733 88.125 
13.07 § Evansville & Ohio. Valley _ Serre” 13245 247 253 5.50 
96 | Fairchild & North-Eastern SI  siiseicnsnsuninicitt 7483 158 144 23.52 
383 § Florida, Central & Gulf Railway ........................ 8091 170 75 29.54 
1281 § Ft. Smith & Western Ry. Co. oo.cccccccccccccccsssssssseeeee 12365 233 649 249. 
204 B Fox & IMinois Union Ry. Co. .......ccccccccsssssececeeesssssses 12163 230 55 20. 
8.14 Franklin & Pittsylvania Ry. Co. oo. cccccccc-.. 9590 189 203 21.0 
13.26 f Fredericksburg & Northern Ry. Co. 2.0.20... 13635 252 804 23.442 
i. Freeo Valley Railroad Company. .....0.......ccccs00.... . 4455 94 485 25.0 
6. Gainesville & Northwestern R. R. Co. o....ecccccce 8865 175 647 35.56 
Garyville Northern Railroad Co. o...........ccccssssccs00-0 8965 184 367 35.0 
mericang Gilmore & Pittsburgh R. R. Co., Ltd. .................. 12775 239 235 118. 
, before Glady & Alpena Railroad Company Sc ee 2421 76 73 18.0 
Bote Glenmora & Western Railway Company .............. 3552 90 105 17.0 


Grand River Valley R. R. CO. ooo... scccssssesesssssssssssee 10439 202 359 21.30 
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FINANCE 
NAME OF ROAD DOCKET 
Greene County R. Ro Co. oooeecccccccccceseeccssescseeseeeeane 13537 
Groveton, Lufkin & Northern Ry. Co. .......0.......... 8629 
Gulf Ports Terminal Railway Co. ooo. 5179 
Halite & Northern Railroad Co. oo... cece 10227 
Hanover Railway Company .00.0.0........cccccecccceseeeeeee 10609 
Hardwick & Woodbury R. R. Co. oo... 10596 
Hartford Eastern Railway Co. oo... 9574 
Hawkinsville & Florida Southern wi aime ceed 1451 
Helm & Northwestern Railroad Co. o..0..0..0.0..0.c.000.- 8088 
Hickory Valley R. R. Co. oooccccccccecccescsseesesesseeeeeee 11930 
UI IN oan cccesacsessccceccosesessossvsuvacscsusssonssestens 10741 
Hobart Southern R. R. Co. ooocecccccccccccccececsseeceveeeees 11758 
So 12125 
I I ccncssssassosesssniciscascssnsensecniccsrsessionsind 12322 
Indiana Railroad yo eo 14314 
Perbermoumtaits Ry. Go. nn... cccincscscccescessescosssssssssssesses 10690 
Jacksonville & Havana R. R. Co. ooocccecccecccccccseeeeees 11705 
Jefferson & Northwestern R. R. Co. .o..ecccccccccccecceos 13164 
Kalamazoo, Lake Shore & Chicago Ry. ................ 3367 


Kane Railroad ME a pcciceasaesckcocesackavesssscisanne 8818 
Kankakee & Seneca Railroad Co. ................. 

Kansas & Oklahoma R. R. Co. ............. a 
Kansas & Sidell R. R. Co. ooicccocccecccceccccecceceseeseeeees 12037 
Kansas City, Excelsior Springs & No. Ry. Co. .... 9790 
Kansas City, M. & S. R. R. Co. 10428 






Kauai Railway Company. oooecc.ccccccccccccccscscsseccsssessssees 10184 
Kaydeross Railroad Corporation 00.00.0000... 7855 
Keating & Smethport Railroad Co. oo... 8818 
Kenilworth & Helper Railroad Co. oo... cc. 5323 
Kentwood & Eastern Railway Co. .00......0..ccccccceeeee: 2641 
Kentwood, Greensburg & Southwestern R. R. ...... 1398 
Kinder & Northwestern Railroad Co. .................. 6387 
Kinston Carolina Railroad Co. oo....ceccccccccccseceseeoe 7175 
Kishacoquillas Valley R. R. Co. oooccccccccccccccccscsseoses 12541 
Klickitat Log & Lumber Company .........0.0............ 7071 
Knox Railroad Company oo......cccccccccceccccsseceseeseesnees 9555 
Koolau Railway Company, Ltd. ooo... occ 9016 
Kosciusko & Southeastern R. R. Co. 9091 
LaCrosse & Southeastern Ry. Co. o.o........c- cccsceseeeees 9845 
L’Anguille River Railway Company ...................... 9021 
Laurel Fork Railway Company o.00.0.00..0.....cccccccc0-+. 4423 
Leavenworth & Topeka Railroad Co. .................... 8324 
Leesville, Slagle & Eastern Ry. Co. oo.......ccccccsessees 9079 
Leetonia Railway Company ooo... ccccccccccccccsesceeoes 2497 
Lenox Railroad Compatty oo............cccccccccccsescesseseesses 5854 
Liberty-White Railroad Company ..0.......0....ccccc00-. 1514 
MI MOE Rs IS, cases ce ccckssscocescsenecessenconccconeise 13715 
Linville River Ry. Co. NENT ee Ss 13029 
Little Kanawha R. R. C0. ooo cccccccccecccssecsecsecuessueeee 11594 
Se, ee 12575 
Lorain, Ashland & Southern R. R. Co. oo... 4166 


Lufkin, Hemphill & Gulf Ry. Co. 


1.C.C. REPORTS 


VOLUME 
252 
175 
Il 


PAGE 


Missouri 
Monroe 
Monson 
Montanz 
Morenci 
Morgan 
Mound | 
Muscatil 
Muskogs 


Nashua 

Nashvill 
Nashvill 
Natchez 





















MAY, 1944 799 
Ls 
FINANCE _—1. CC. REPORTS 
MILEAGE NAME OF ROAD DOCKET VOLUME PAGE MILEAGE 
19. I Macon & Birmingham Railway Company ............ 5408 117 385 96.6 
36.0 [Macopin Railroad Company... . 5430 111 262 1,553 
4272 [Madison County Railway Company ...................... 4877 99 645 70 
Madison Southern Railway Company .................. 2622 76 491 6.7 
32 | Manila & Southwestern Railway .....0..0...c..cc0... 7683 162 625 6.0 
238 | Marietta & Vincent Railroad Co. ..................... 2638 76 695 10.0 
9 IMarion & Southern R. R. Co. oo.cccccccsssssssssseene 11772 224 95 27 
420 | Maxton, Alma & Southbound R. R. Co. ........... 11393 217 721 15.07 
9297 Mead Run Railroad Company 0.0... 8818 175 565 2.84 
125 | Minarets & Western Ry. Co., Ltd. o..0..cccccwon 10295 199 358 438 
3027 | Mineral Point & Northern Ry. Coo. ........................ 7820 158 59] 26.4 
17.50 Minneapolis & Rainy River Ry. Co. .0.0...-.000.00000.. 8770 184 747 63.0 
641 | Minneapolis, Red Lake & Manitoba Ry. Co. ....11691 228 103 35.62 
1323 {Minnesota Northwestern Elec. Ry. Co. 00.00.0000... 12386 236 485 18.67 
7177 [Minter City Southern & Western R. R. ............... 9632 189 179 3.75 
5.96 |Mississippi Eastern Ry. CO. ......eeccccceccsssesesseecssssee 13792 - * 15.48 
26.14 Missouri & Kansas R. R. CO. .occeccceecssseesssseesnnunneens 11129 217 426 20. 
~~ BMissouri Southern R. R. Co. oo. ccccecccccececeseeeeeseeee 13131 244 528 538 
60.09 fMonroe & Texas Railroad Company ..........0.0.00...... 5084 105 129 2.51 
I MN 5  ecrenesisonssstsuaviccasnrscdosesvvs ovescvsateneots 14314 i * 6.16 
NE NE iis sprees ecesnmmmas ccartoohnee 10658 202 77) 2.76 
16.0 BMorenci Southern Railway Co. oo......cccccccccceccceeene 2278 71 589 18.0 
4 EMorgan & Fentress Ry. Co. oo..cc.cccccccccscscsssecssseessseeen 11333 217 481 23. 
42.19 FMound City & Eastern Ry. Co. ooo... ccccccccccecssceesseee 12430 239 186 17.9 
19. | Muscatine, Burlington & Southern R. R. ............ 3180 90 31 538 
ee Muskogee Electric Traction Co. oo...cccccccccccsssesee 13135 244 580 13.7 
7.11 PNashua & Acton Railroad ooo... cccceccceeceeeeee . 4285 94 737 20.0 
498 E Nashville & Atlantic R. R. Co. oooccecccccccccccceeeceeeeees 12502 230 708 11.95 
12.0 §Nashville-Franklin Ry. oo.e.ecccccccccsccccsscseecceceeeeees 4040 * * 16.50 
12 | Natchez, Columbia & Mobile R. R. Co. .0..0......... 9769 189 657 33.2 
3.75 | Neame, Carson & Southern R. R. Co. on... 5718 117 326 25.32 
16.53 | Nevada Central R. R. Co. oooncecccccccccecccssscsseecsseseeees 11810 224 312 92.3 
1321 | Nevada County Narrow Gauge R. R. Coo. ............ 13687 252 806 20.65 
2.0 | New Castle & Ohio River Ry. Co. oo....cccccccccceeceseeees 6002 117 773 3.5 
31.086 | New Holland, Higginsport & Mt. Vernon R. R. .. 5796 117 348 35.0 
162 | New Mexico Midland Ry. Co. o......cccccccccecceceesceeees 10202 193 745 10. 
16.0 § New Orleans, Natabany & Natchez Ry. Cy. ........ 12078 230 428 50.6 
80 § Newaukum Valley J fae 14090 ° * 10.62 
11.2 § New Park & Fawn Grove R. R. Co. . 10466 202 l 0. 
16.3 @ North & South Railway Co. o.....cccccccccccccsscesesssececeeoes 10721 207 65 41.0 
Northwestern R. R. of So. Carolina ..00...0...0..000.... 10843 207 701 76.5 
“ Norton & Northern Ry. Co. ........ccccscsssssseessseeeeseeen 10510 202 11 5.5 
m0 § Oakdale & Gulf Railway Company ....................... 6517 131 484 17.6 
470 § Ocala & Southwestern R. R. Co. ooccccccccccccecceeceeeoees . 2477 72 509 6.0 
10.35 § Ocean Shore Railroad Company. ..............ccccccssee-00e-- 98 67 760 53.628 
87 § Ohio & Kentucky Railway Company ...................... 9046 193 262 25.78 
77 § Oil Fields Short Line Railroad Co. o.oo... 3495 86 701 5.0 
242 § Okalona, Houston & Calhoun City Ry. ets 12219 233 594 37.34 
35 f Oklahoma & Arkansas Railway 5 117 351 20.2 
315738 Oklahoma & Rich Mountain R. 247 671 16.95 
83.6 §f Oklahoma-Southwestern Ry. Co. 158 488 28.31 
11. § Ontonagon Railroad Company 170 731 6.44 
G65, Orangeburg Railway ooo............ceccsccccsssecssssecscsseecesseseee 67 789 17.7 
10. 
Pajaro Valley Consolidated R. R. Co. .................. 145 511 40.033 
Patterson & Western Railroad Co. 67 746 23.6 
Pelham & Havana Railroad Company 90 51 25.3 
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FINANCE 
NAME OF ROAD DOCKET 
Philadelphia & Beach Haven R. R. Co. ee 11068 
Pigeon River Railway Company ................0.000000 8962 
Pine Bluff Ark. River Ry. .................. 10572 
Pittsburgh & Susquehanna R. R. Co. oo......ccecccceconn 11289 
Port Isabel & Rio Grande Valiky asi acciesieeseeacunoeel 12860 
Port San Luis Tramsp. Co. o............ccccecccceeseseeseseeseeees 13939 
Potato Creek Railroad Company .......................... 6544 
Prattsburgh Railway Corp. ..............:cssccsssssssseseeseeees 13185 
Puget Sound & Cascade o.....cccececcccesesseessesteseseees 12045 
Quakertown & Bethlehem R. R. Co. ...............00.005 11433 
Raleigh & Charleston R. R. Co. oon.ccccceeccccccessseeseen 13046 
Raquette Lake Railway Company SEE ES. 9403 
Ray & Gila Valley R. R. Co. ooccceccecccccccccccseseseeeeees 14328 
Reading, Marietta & Hanover R. R. Coo. .............. 8024 
Reynoldsville & Falls Creek R. R. Co. 0.0... 10322 
Rio Grande Eastern Railway Corp. 0.00.00... 8916 
Rio Grande, Micolithic & Northern Ry. ................ 12399 
Roanoke Railway Company .00..0..0..0.....ccccccccscssseseouee 5143 
Roby & Northern R. R. Co. oooececccccccccccecseeseeseeeees 3464 
Rockcastle River Railway Company ...................... 8615 
Rome & Northern Railway Company .................... 3523 
Rutland, Toluca & Northern R. R. Co. ................ 11515 
St. Clair & Western Railroad Co. 0.0.0... 9521 
St. John & Ophir Railroad Co. oo... cccccceeseeccesees 7108 
St. Louis, El Reno & Western Ry. Co. .....0.0.......... 2724 
Salem, Winona & Southern R. R. Co. ..0......0.0.0 6763 
San Joaquin & Eastern R. R. Co. oooecccceccceececceeceee 9938 
Santa Fe Northwestern Ry. Co. o0.......ccccccccceeeeeee 14089 
Sardis & Delta Railroad Company .............00.0000...... 7265 
Savannah & Statesboro Ry. Co. .o........ccccccsescesseeceeeees 9771 
Schoharie Valley Ry. Co. .....c.c.ccccccccccscscssesessesesesneeeee 13785 
Seaview Avenue Industrial Ry. ..............cccccecceees 8857 
Sharpsville Railroad Company ...............c:cccccesccecsee0e: 7734 
SO EN anc cccscscsccsnsscnvoserenncensecenecnusnssisves 11668 
Sheffield & Tionesta Ry. Co. oo.....c..cccccccccssesssseeseseeseene 14099 
Shelby County Ry. Co. o.....cecccccccccccescsseesestesesteseeees 11853 
Shelby Northwestern Ry. Co. ..........ccccccccccsesescseeeseeaes 11854 
Shreveport, Houston & Gulf R. R. Co. o..0.......... 11865 
Sibley, Lake Bisteneau & Sou. Ry. Co. .....0.000.0...... 13606 
Sievern & Knoxville Railroad Co. o.........c.ccccccecseeses 8982 
Silverton Northern R. R. Co. o...ccccceccccceesecsseeseeeee 13738 
Silverton Railway Company ..0............cccccccccccssseseseeee 1549 
SOMMUPOOONOS TE, FR, GI nna cscscesccssnsccccsnscscsoncssussstencscs 12773 
Sligo & Eastern Railroad Co. ooo... ccccccccccseeseeseseeeene 7532 
Smethport Railroad Company .................0..cs000000 8818 
Smoky Mountain Railway Company .................... 5634 
Southern New Jersey R. R. Co. oo. ccccccccccccsseecseeeeees 12587 
Spokane & British Columbia Ry. Co. .................... 1116 
Stanley, Merrill & Phillips Ry. Co. ..0..0..0.0.0.0000. 9972 
Statenville Railway Company. .....0..0.........cccccc0 4021 
Sugar Pine Railway Company ....................cc.cc000-0 1508 
Sunflower & Eastern Ry. Co. oo...c..cccccccccccscsscsseseeseeee 8057 
Superior & Southeastern Ry. Co. .......cccccceees 10308 
Susquehanna & New York R. R. Co. ...0.....0..c0000. 13285 


Susquehanna River & Western R. R. Coo. ............ 12353 
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Tonopah 
Townsvil 
Trenton- 
Trinity ' 
Trinity | 
Tuckertc 
Tuscarot 


Uintah | 
Ursina & 
Uvalde 
Virginia 
Warrior 
Washing 
Washing 
Washing 
Washing 
Waycro 
Waycro 
Western 
West R 
West V 
White | 
Wichita 
William 
Wilmin 
Wiscon 
Wiscon: 
Woodst 
Woodw 
Wyomi 


Yale SI 
York + 


Zwolle 
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NAME OF ROAD DOCKET VOLUME 
Tabor & Northern Railway Co. o.oo... .10470 199 
Tallulah Falls Ry. Co. .0.......ccccccccecccssesceseees .. 9849 193 
Tennessee & Carolina Southern Ry. Co. . ..10716 202 
Tennessee, Kentucky & Northern R. R. . ..10094 193 
Tionesta Valley Ry. Co. ..0....0.. ccc ..13428 249 
Toledo & Indiana R. R. Co. rs 12446 233 
Toledo & Western Ry. Co. ................. .. 10505 207 
Tonopah & Tidewater R. R. C0. oes 12265 240 
Temevine PRAMTORG GO... ...n...cesncccsesesccsgsuscssecseasons 10172 193 
Trenton-Princeton Traction Co. cece. 12779 242 
Trinity Valley & Northern Ry. Co. ....0..0...0.cccce 9766 189 
Trinity Valley Southern R. R. Co. 2... cece 11203 217 
I I I oe acy ccaypschcndiiesmconssbaschscesion 10999 212 
Tuscarora Valley R. I ae ee 10492 202 
IN I cide clsscicsbipsheaosomacens 12146 233 
Ursina & North Fork Ry. Co. ..0...0.0... eee 10884 212 
eT Dt © ce 13117 244 
Virginia Southern Railroad Co. .o.........c.cccecccseceues 9066 180 
Warrior Southern Ry. Co. . See 228 
Washington & Choctaw Railway RIE 6234 124 
Washington & Lincolnton R. R. Co. ooo...ccccecccceceesee 9073 184 
Washington Run Railroad Co. ooo...ccccccccccceeeeeee . 8492 170 
Washington Western Ry. Co. oo... occccccccccecscsseeeeeees 7668 154 
Waycross & Southern Railroad Co. oo... 7365 150 
Waycross & Western Railroad Co. ooo... cccecccceeccccees 4892 105 
Western Arizona Railway Company ..............0....... 9961 193 
3 3 SE Sl “eee 11011 212 
West Virginia Midland Ry. Co. oooc..cccccccccccccescseeeees 8981 175 
White River Railroad, [me. .0..........ccccscecccssescesseseeonee 10607 202 
Wichita Northwestern Ry. Co. oooc.cccccccccccccscsscseeseeees 13006 242 
Williamsport & North Branch Ry. Co. ... ... 11728 224 
Wilmington, Brunswick & Sou. R. ... 14127 * 
Wisconsin & Michigan R. R. Coo. ............ LIST 224 
Wisconsin-Northwestern Railway .. 12609 70 
Woodstock Railway Company ................... .. 9610 189 
Woodworth & Louisiana Control Ry. Coo. .............. 5636 111 
Wyoming & Missouri River Ry. Co. o.......ccccccccco... 5203 131 
ES EE + ae eee 11184 217 
York Harbor & Beach Railroad Co. .o.........cccsceeceeen 5700 117 


Zwolle & Eastern Railway Company ...................... 
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Short Line Railroads Authorized for Complete Abandonment 
By The 1. C. C. 


1920-1943 
NUMBER MILEAGE 
14 575.48 
8 130.85 
Il 444.83 
ll 208.7 
12 293345 
12 168.583 
19 429.9% 
9 215.823 
Il 221.648 
14 271.54) 
26 345.208 
19 408.868 
18 457.11 
20 35332 
14 416.53 
15 3007 
19 335.8 
16 487.322 
13 658.38 
18 577.719 
16 426.095 
13 303.837 
9 111812 
337 8,144.01 





Authorizations For Partial Abandonments by Short Line Railroads 


1920-1943 


NUMBER MILEAGE 











Cau 
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— 
nt Causes of Abandonments of Entire Lines of Railroad by Short 
Line Railroads—1920-1943 
Exhaustion of Natural Resources 
MILEAG ‘ 
‘ = ' 
575 zea oss 
85 oz = ht 

44483 FE E a gs 

2087 Bycar TIMBER COAL OTHER $432 ss 5S TOTAL 
293.345 #1920 

168.583 #1921 4 5 2 1 14 
429.906 § 1922 3 l l 2 l 8 
215,823 1923 7 2 2 II 
221.648 1924 5 2 2 2 il 
271.547 § 1925 6 2 l 2 l 12 
345.208 Hf 1926 10 l l 12 
408.868 ff 1927 12 3 2 2 19 
457.11 91928 3 2 2 2 9 
353.32 91929 6 l l 3 ll 
416.53 1930 6 2 3 3 14 
300.7 81931 10 2 | 3 10 26 
3358 1932 8 3 2 6 19 
487.322 § 1933 7 2 3 6 18 
658.38 1934 7 3 l l 8 20 
577.719 § 1935 6 l l l 4 l 14 
426.695 Ff 1936 3 l 2 9 15 
303.837 § 1937 2 l 2 14 19 
I11.812 § 1938 5 3 l 7 16 
—_—_— ff |939 4 2 7 13 
144.091 1940 4 l l 4 8 18 
code 11% ‘ , 3 3 

4 2 | 5 
1943 4 l 2 l l i) 

MILEAGE 130 36 13 42 113 3 337 

3793 38.57% 10.68% 385% 12.46% 33.53% 1% 100.% 
297 

a Contested and Non-Contested Applications for Complete 

174.13 Abandonment of Short Line Railroads 

180.19 1934-1943, Inclusive 

158,09 § YEAR CONTESTED NON-CONTESTED TOTAL 
27.99 9 1934 4 16 20 
198.388 § 1935 2 12 14 
108.492 § 1936 2 13 15 
169.954 § 1937 3 16 19 
331.679 § 1938 6 10 16 
132.51 § 1939 6 7 13 
108.11 1940 8 10 18 
158.654 1941 8 8 16 
222.515 1942 4 9 13 
366.196 ff 1943 2 7 9 
326.098 ain re mia 
290.866 TOTALS 45 153 

% 











Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mas. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois, 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Chapter 


John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
595 Smithfield Street, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


R. F. Burley, Chairman, ¢/o McCormick S. 8. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


Roy S. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





Changes in Motor Carrier Transportation & Regulation Since 
Pearl Harbor 


At the regular monthly meeting of the Chicago Regional Chapter 
held on Friday, May 5th in the Traffic Club Rooms, Palmer House, 
members present enjoyed a very informative address by Mr. John G. 
Petritz, District Superintendent, Bureau of Motor Carriers, Interstate 
Commerce Commission, entitled Changes in Motor Carrier Transporta- 
tion & Regulation Since Pearl Harbor. 





Annual Meeting of Pittsburgh Chapter to be Held on May 29, 1944 


The Secretary of the Pittsburgh Chapter, Mr. D. O. Moore, has 
called the annual meeting of the Chapter on May 29, 1944. 











Harold B. Bornemann, (A) 123 South 
Broad Street, Philadelphia 9, Pa. 

G. W. Botts, (A) 1712 Barnett National 
Bank Bldg., Jacksonville 1, Florida. 
Edward Carey Cohen, “4 1440 Broad- 

way, New York 18, N. 

R. Lawlor ."- (A) “ Main Street, 
Springfield, V 

F. P. Fleming, (A) 1712 Barnett National 
Bank Bldg., Jacksonville 1, Florida. 

Nathaniel T. Helman, (A) 292 Madison 
Avenue, New York 17, N. Y. 

Samuel M. Hollander, (A) 80 Park Place, 
Newark 2, N. J. 

J. W. Holloway. (B) Exec. Sec’y., 1212 
Board of Trade Building, Kansas City 
6, Mo. 

Jacob L. Holtzmann, (A) 20 Pine Street, 
New York, N. Y. 


List of New Members* 


Cecil A. Jones, (B) 1124 44th Place, S, £. 
Washington, D. C. 
Louis C. Karbiner, (A) 127 North Dear. 








born Street, Chicago, Illinois. 

Barker D. Leich, (A) 342 Madison Ave- 
nue, New York 17, N. Y. 

John F. McCarthy, (A) Security Build 
ing, Long Beach 2, California. 

Redick O’Bryan, (A) 1200 Title Guarap- 
y Bldg., St. Louis, Mo. 

Isidor Ostroff, (A) 1600 Walnut Street, 
Philadelphia 3, Pa. 

re A. Quinlan, (A) 1317 F Street, 

N. W., Washington 4, D. C. 

Cyril a ‘Smith, (A) 1600 Esperson Bldg, 
Houston, Texas. 

Walter 1. White, Jr., (B) Transoceanic 
Navigator, Pan American Airways Sys- 
tem, Laguardia Field, New York, N. Y. 


Reinstated as Members 


Edwin C. Blanchard, (A) Earle Building, 


Washington, D. C. 


Harvey J. Ford, Sr., 
grade Street, Philadelphia, Pa. 


D. C. Stone, (B) Secretary, Riss & Com- 


pany, Inc., 
6, Mo. 





* Elected to membership in April, 1944. 


124 West 4th Street, Kansas 


(B) 625 East Bel- 
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